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STATEMENT OF THE ISSUES 

1) Whether the Certificate of Need for the Line 3 Replacement Project is in violation of 

law because it is not based on an accurate forecast of demand for energy as required 

by state law.   

 

 Raised Relators’ Joint Petition for Reconsideration of Orders Granting Certificate 

of Need, February 12, 2019 (Certificate of Need Record Index (“CNRI”) No. 3131 

at 107648-55). 

 The PUC denied these claims in its Order Denying Reconsideration, March 27, 

2019 (CNRI No. 3150) and Order Denying Reconsideration, July 20, 2020 (CNRI 

No. 3794). 

 Preserved for appeal in Relators’ Petition for Reconsideration, May 21, 2020 

(CNRI No. 3742).   

 

Apposite Authority: 

 

Minn. Stat. § 216B.243 (2020) 

Minn. R. 7853.0010 (2020) 

Minn. R. 7853.0520 (2020) 

Minn. R. 7853.0130 (2020) 

 

2) Whether the Certificate of Need and Route Permit for the Line 3 Replacement Project 

are based on an intent to replace existing line 3 for pipeline safety reasons, which 

decision is preempted by federal law, beyond the commission’s jurisdiction and 

expertise, and based on factors not intended by the legislature. 

 

 Raised Relators’ Joint Petition for Reconsideration of Orders Granting Certificate 

of Need, February 12, 2019 (CNRI No. 3131 at 107648-55). 

 The PUC denied these claims in its Order Denying Reconsideration, March 27, 

2019 (CNRI No. 3150) and Order Denying Reconsideration, July 20, 2020 (CNRI 

No. 3794). 

 Preserved for appeal in Relators’ Petition for Reconsideration, May 21, 2020 

(CNRI No. 3742).   

 

Apposite Authority: 

 

ANR Pipeline Co. v. Iowa State Commerce Comm’n, 828 F.2d 465 (8th Cir. 1987) 

Peoples Nat. Gas Co. v. Minn. Pub. Utils. Comm’n, 369 N.W.2d 530 (Minn. 1985) 

Minn. Stat. § 216B.243, subd. 3 (2020) 
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Minn. R. 7853.0130 (2020) 

Pipeline Safety Act, 49 U.S.C. § 60101 et seq. (2020) 

U.S. Const. art. VI, cl. 2. 

 

3) Whether the EIS for the L3RP is inadequate because it fails to analyze the potential 

adverse effects of a spill from the L3RP on specific unique and important resources in 

the Saint Louis River Estuary, Lake Superior and the Duluth-Superior Harbor. 

 

 Raised in Relators’ Comments on 2RFEIS, January 16, 2020 (CNRI No. 3542); 

Petition for Reconsideration, May 21, 2020 (CNRI No. 3742).   

 The PUC denied these claims in its Order Denying Reconsideration, July 20, 2020 

(CNRI No. 3,794). 

 Preserved for appeal in Relators’ Petition for Reconsideration, May 21, 2020 

(CNRI No. 3742).   

 

Apposite Authority: 

 

In re Applications of Enbridge Energy, 930 N.W.2d 12, 28 (Minn. Ct. App. 2019), 

review denied (Minn. Sept. 17, 2019) 

Minn. Stat. § 116D.04, subd. 2a(a) (2020) 

Minn. R. 4410.2300(H) (2020) 
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STATEMENT OF THE CASE 

 This is an appeal of the Public Utilities Commission’s (“Commission”) Orders 

granting a Certificate of Need (‘CN”) and Route Permit (“RP”) for the proposed Line 3 

Replacement Project (“L3RP”), following its finding that a Second Revised 

Environmental Impact Statement (“2RFEIS”) was adequate under the Minnesota 

Environmental Policy Act.  Minn. Stat. ch. 116D (“MEPA”).  Relators Red Lake Band of 

Chippewa Indians, White Earth Band of Ojibwe, Honor the Earth, and The Sierra Club 

(“Joint Relators”) appeal the Commission’s orders because: 

 Enbridge failed to include in the record a forecast of demand with sufficient 

supporting information to allow the Commission to assess its accuracy, such that it 

granted the CN without key statutorily required evidence of need for the L3RP;  

 The Commission ordered the existing Line 3 Pipeline  (“Existing Line 3”) to be 

replaced with a new pipeline to a substantial degree because the Commissioners 

believed that Existing Line 3 is unsafe, which judgment is not within the 

Commission’s jurisdiction, not a factor intended by the legislature for the 

Commission to use when evaluating an Application for a Certificate of Need or 

Route Permit, and preempted by federal law; and 

 the 2RFEIS failed to analyze the potential adverse environmental effects of an oil 

spill from a location near to critical resources in the St. Louis River Estuary, the 

Duluth-Superior Harbor, and Lake Superior, and instead analyzed just one location 

30 miles inland, such that the 2RFEIS does not satisfy the requirements of MEPA 

to analyze all potential significant impacts from the Project and is inadequate. 
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STATEMENT OF FACT 

A. Background 

The Red Lake Band of Chippewa Indians and the White Earth Band of Ojibwe are 

both a part of the Minnesota Chippewa Tribe, a federally recognized Native American 

Indian Tribes.  Honor the Earth and The Sierra Club are nonprofit environmental 

organizations.  

Enbridge Energy, Limited Partnership, a subsidiary of Enbridge Inc. (together 

“Enbridge”) submitted applications for a CN and RP to the Commission to build a new 

338 miles 36-inch diameter crude oil pipeline across Minnesota (“New Line 3”).  CNRI 

No. 3724 at 144186.  This new pipeline would be a “replacement” for Enbridge’s 

Existing Line 3”.  CNRI No. 39 at 0001494.  New Line 3 would transport crude oil from 

Canada to Superior, Wisconsin, where the oil its transports would be transferred to other 

pipelines for delivery to customers in the Midwest, Gulf Coast, and overseas.  CNRI No. 

39 at 0001494.   

B. Facts related to Demand Forecast. 

As part of its Application for a Certificate of Need, Enbridge provided a forecast 

of Canadian crude oil “supply,” meaning crude oil available for export from Canada, 

prepared by the Canadian Association of Petroleum Producers (“CAPP”), a trade 

organization that is the “voice of Canada’s upstream oil and natural gas industry.”  CNRI 

No. 2834 at 102320 (Administrative Law Judge (“ALJ”) Findings of Fact, Conclusions of 

Law, and Recommendation (April 24, 2018) (“ALJ Report”); CNRI No. 1716 at 056952.  

The CAPP 2016 supply forecast is an estimate of the amount of Canadian crude oil that is 
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available for export from Canada.  CNRI No. 1716 at 056952; CNRI No. 1292 at 

048209-10.  It is based on CAPP’s crude oil production forecast, which is the Canadian 

oil industry’s forecast of the volume of crude oil that the industry plans to extract from 

the ground in future years.  CNRI No. 1292 at 048222-23. 

To produce its production forecast, CAPP relies primarily on a survey of its oil 

producing members, which survey requests each member’s estimate of future crude oil 

production.  CNRI No. 1292 at 048222-23; CNRI No. 1571 at 054177; CNRI No. 1713 at 

056767.  To convert this production forecast into a supply forecast, CAPP subtracts a 

forecast of domestic Canadian crude oil demand from its crude oil production forecast, 

and performs other undisclosed adjustments to determine how much crude oil is available 

for export.  CNRI No. 1292 at 048222-23.   

CAPP considers the survey results to be confidential because they show nonpublic 

internal production forecasts generated by each of its member companies.
 
 CNRI 1743 at 

057173-74.  None of the oil price or other market assumptions used by these members to 

forecast their oil production are disclosed by CAPP.  One of the key assumptions in 

determining future crude oil production is oil price.  None of the oil price assumptions 

presumably used by CAPP’s members for their individual forecasts are in the record, nor 

does CAPP itself provide a crude oil price forecast.  CNRI No. 1713 at 056767. 

Before summing the individual forecasts from its members into a total western 

Canadian production forecast, CAPP staff “risk” the results of its member survey “based 

on each project’s stage of development while giving consideration to each company’s 
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past performance for previous phases of projects relative to public announcements.”  

CNRI 1291 at 048139.  The record contains no information about if or how this risking 

process impacted the CAPP forecast, either in qualitative or quantitative terms.  CAPP 

also says that “[t]he reasonableness of the overall forecast was then assessed against 

historical trends during a final review.”  CNRI 1291 at 048139.  The record contains no 

qualitative or quantitative information about if or how this “reasonableness” review 

impacted the numbers in the CAPP 2016 supply forecast.  In a more general tone, CAPP 

also states that its forecasts are: 

produced as challenges to industry competitiveness continue 

to arise and temper growth prospects for oil sands 

development in the long term. In addition to continuing low 

prices, Canadian producers will need to contend with carbon 

pricing and cumulative impacts from other federal and 

provincial climate change policies, which their competitors in 

the U.S. may not be facing. Protectionist policies that may be 

pursued by the current U.S. administration are also a cause 

for concern. 

 

CNRI No. 1291 at 048137.  However, CAPP discloses no information about how these 

consideration might affect its forecasting.   

Once CAPP finishes it production forecast, it converts it into a supply forecast by 

subtracting a forecast of domestic Canadian crude oil demand from its production 

forecast and performing other undisclosed adjustments to determine how much crude oil 

is available for export.  CNRI No. 1291 at 048137.  None of CAPP’s data, assumptions, 

or calculations are in the record. 
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The numbers in the CAPP 2016 supply forecast served as the numerical basis for 

the two forecasts Enbridge included in the record: a Muse Stancil forecast of pipeline 

utilization prepared by Mr. Earnest and an apportionment forecast prepared by Mr. 

Glanzer.  CNRI No. 457 at 013899-13900; CNRI No. 2834 at 102319.  Their analyses 

assumed that Canadian crude oil supply for export would grow by the amount shown in 

the CAPP supply forecast.  CNRI No. 457 at 013899-13900.   

The oil industry is a supplier of petroleum, not the primary consumer of 

petroleum.  Enbridge is a transporter of petroleum, CNRI 2834 at 102163, and does not 

by itself demand a significant quantity of petroleum-based energy.  The refineries that 

purchase the crude oil shipped by Enbridge are also not significant purchasers of useable 

power from petroleum, because their business is to convert petroleum into a more useable 

form; they do not consume the energy in the crude oil they refine into finished products.  

See CNRI No. 1904 at 060079, 102173.  Likewise, downstream petroleum fuel 

distribution companies also do not demand a significant amount of useable power from 

petroleum, because they transport and sell petroleum to consumers.  The ultimate 

purchasers of useable petroleum power are the consumers who burn petroleum in their 

vehicles, furnaces, aircraft, etc.  CNRI No. 2834 at 102164, 102173, 102306. 

Mr. Earnest rejected the argument that refined product demand was relevant to the 

Commission’s decision, because he testified that there is “no direct connection between 

Minnesota (and Midwestern and U.S.) crude oil runs and refined product demand.” CNRI 

No. 1604 at 55021-22. The ALJ disagreed, finding: 
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It is commonsense that reduced demand for refined products 

would impact the price, supply, and profitability of crude oil. 

By ignoring the demand for refined products --and focusing 

only on the supply of Canadian crude --Mr. Earnest’s analysis 

ignores an important factor in forecasting the need for 

additional transportation of crude. 

CNRI No. 2834 at 102329.  The ALJ found “the problem with such a supply forecast is 

that it ‘is based on the Western Canadian industry’s expectation of future supply, not an 

objective analysis of future oil prices, future tar sands development rates, or future U.S. 

and global demand for crude oil.’”  CNRI No. 2834 at 102323 (quoting CNRI No. 1292 

at 048224). 

In addition, Dr. Marie Fagan, a lead economist at London Economics 

International, LLC, who testified for the Department of Energy’s Division of Energy 

Resources, disagreed with Mr. Earnest and determined that his analysis was flawed 

because it relied on the CAPP supply forecast, rather than a demand forecast, and 

assumed that global crude oil demand would be sufficient over the  forecast period (until 

2035).  CNRI No. 1306 at 048882, 48892-93. 

An energy demand forecast model would examine the factors that tend to increase 

or decrease demand for crude oil, such as crude oil price, population growth, trends in 

vehicle miles travelled, trends in petroleum fuel consumer demand, and the impact of 

technology that suppresses demand (e.g., electric and higher efficiency vehicles).  

Enbridge’s Muse Stancil model considers none of these factors.  CNRI No. 2834 at 

102320; CNRI No. 1716 at 056952; CNRI No. 1713 at 056764.   
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Enbridge’s Muse Stancil model uses a forecast of western Canadian crude oil 

supply available for export prepared by CAPP as the numerical basis for determining the 

need for additional crude oil transportation capacity,  assumes that future crude oil 

demand will consume all of this supply, and then predicts how crude oil will flow 

through pipeline systems based on this assumed consumer demand.  CNRI No. 2834 at 

102320, 102331; CNRI No. 1716 at 056952.  In the Muse Stancil model, “demand for 

crude oil” is a modelling assumption, not a model output.  CNRI No. 1716 at 056952.  

This forecast assumes that if U.S. demand is not sufficient to consume all supplied 

Canadian crude oil, then overseas demand would be sufficient in all future years to 

demand this supply.  CNRI No. 2834 at 102331, CNRI No. 1716 at 056952.   

C. Facts Related to Commission Consideration of Pipeline Safety. 

Enbridge expressly sought Commission approval to “replace” Existing Line 3.  

CNRI 38 at  001329 (“Enbridge Energy, Limited Partnership (Enbridge or Applicant) 

hereby respectfully submits this Application for a Certificate of Need for the replacement 

of Line 3 in Minnesota . . . .); see also CNRI 3157 at 109199.  One of the important and 

key reasons why the Commission granted a CN was so that it could grant Enbridge’s 

request to replace Existing Line 3 for safety reasons.  Statements made by the 

Commissioners during the meeting in which they approved the CN make it clear that the 

Commissioners believed that Existing Line 3 posed great risk for safety reasons and 

therefore granted a CN to a substantial degree because of safety concerns with Existing 

Line 3, for example: 
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COMMISSIONER LIPSCHULTZ: “And as Commissioner 

Schuerger pointed out, it's unrefuted in this record that that 

pipeline is an accident waiting to happen. And I understand 

and feel some of the same frustration that I heard from Mr. 

Plumer, from the Department, and others, it feels like a gun to 

our head that says -- that somehow compels us to approve a 

new line because of the risks and the real risks of that existing 

pipeline and the problems that could occur.  But when I think 

about that, all I can say is the gun is real and it's loaded . . . .”   

* * * 

We have on the record some ideas about agencies that might 

have the authority to require its removal and termination prior 

to the end of the easements, and on the Leech Lake property, 

but the record doesn't tell us that that will happen, give us any 

sense of certainty or probability of it happening or when it 

would happen. And that then again leaves us with a highly 

corroded, very dangerous existing line in the ground for at 

least the next 10 or 11 years posing a real danger to the 

environment, the cultural properties in the state of Minnesota.  

CNRI 3154 at 10815051.   

 

COMMISSIONER SCHUERGER: “It's a key consequence 

that we must weigh in this decision. The evidence in the 

record regarding the condition of existing Line 3 is clear and 

it is unrefuted. For a variety of reasons, the existing operating 

Line 3, while in compliance with regulations and consent 

decree requirements, is in horrific condition and is 

deteriorating rapidly.” CNRI No. 3154 at 108135-36. 

 

COMMISSIONER SIEBEN:  

“[T]hat's something that -- that weighs heavily on me, what -- 

what is the impact of leaving a line that we know -- because 

the existing Line 3 is under a federal consent decree, that it's 

in terrible shape.” CNRI No. 3155 at 108404.  

 “[T]hat safety issue is really, really important . . . .” “So then 

when the -- we can hear Enbridge say it's not safe. And I 

brought up that PHMSA letter earlier, and we can talk about 

it later. But my point -- and I didn't mean to offend anyone -- 

was saying it's not just Enbridge saying this line is horrible. 

We have record evidence of a consent decree and this 

PHMSA letter that that's true; the line is in horrible 

condition.” CNRI No. 3157 at 109176-77. 
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These types of statements show that the pipeline safety was weighed very heavily by the 

Commissioners.   

Yet, Enbridge has asserted that it is currently operating Existing Line 3 safely in 

compliance with federal pipeline safety standards and can continue to do so, even if a 

new pipeline is not approved by the Commission. E.g., CNRI No. 3157 at 109053-55 

(“COMMISSIONER LIPSCHULTZ: So is Enbridge absolutely certain that you can 

continue to operate Line 3 consistent with the consent decree and applicable regulations 

over time, given the extensive -- the extent to which that line is compromised?  MS. 

BRUSVEN: Madam Chair, Commissioner Lipschultz, yes, but it's going to be 

increasingly challenging to do so.”);  CNRI No. 3155 at 108454( “MS. BRUSVEN: . . . .  

So the existing Line 3 can be operated safely.”).   

In its September 2018 order finding need the PUC emphasized its finding that  

Existing Line 3 was an “aging, deteriorating pipeline.”  CNRI No. 3003 at 105847; see  

also CNRI No. 3724 at 144200 (finding  that “Existing Line 3 is deteriorating at an 

alarming rate”).  The Commission specifically stated that it made its findings regarding 

Certificate of Need criterion C “in light of the risks posed by the accelerating 

deterioration of the Existing Line 3.”  CNRI No. 3003at 105869. 

D. Facts Related the 2RFEIS’s Failure to Assess Potential Oil Impacts to the St. 

Louis River Estuary, the Duluth Superior Harbor, and Lake Superior. 

In response to this court’s order finding the L3RP EIS inadequate, the 2RFEIS 

modeled one additional spill site into Little Otter Creek, a location over 30 river miles 
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from Lake Superior, but this site was so far inland that little of the oil that might be 

spilled was modeled to reach the Estuary, much less Lake Superior, despite the fact that 

Line 3 crosses under multiple creeks much closer to the Estuary, River, and Lake.  CNRI 

No. 3542 at 128523, 128529.  When oil spills into moving water, the impacts of the spill 

are attenuated over distance, because the oil adheres to and is absorbed by the stream or 

river banks and bed, or evaporates, with the result that the worst impacts are nearest the 

spill site and the impacts decrease as the oil plume moves downstream.  CNRI No. 1179 

at 044408-33.  As one would expect, the spill modeling from the Little Otter Creek 

location shows that almost all of the oil from a spill there would be trapped in Little Otter 

Creek and portions of the St. Louis River upriver from the Estuary.   

At the Commission’s February 3, 2020 meeting, Louise Miltich of DOC-EERA 

explained that Little Otter Creek was selected because “in addition to the seven sites . . .  

we already had, we felt it gave us the best value in terms of enhancing  our understanding  

of how oil would behave in the kinds of environments crossed by the project.”  It was not 

selected because it would provide the best understanding of the potential impacts on the 

Lake Superior watershed.  Ms. Miltich also explained that the analysis did not focus on 

the  potential  impacts  on  the  Duluth-Superior  Harbor  because  “from  a  modelling 

perspective, [it] gives us fewer – there is less, kind of, shoreline, oiling that could occur 

in  terms  of  natural  resource  impacts  and,  kind  of,  the  behavior  of  the  oil,  the 

industrialized nature, and the characteristics of those stream banks were, from a modeling 

perspective and from a general understanding of how natural resource impacts might 
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occur, was less compelling.”  When asked, Ms. Miltich acknowledged that the 

sociological and economic impacts that may result from a spill impacting the Duluth-

Superior Harbor are within the scope of Second Revised FEIS and that it is important to 

assess impacts on the estuary, the harbor, and Lake Superior.  Ms.  Miltich  continued,  

however,  to explain  “that through  the  representative  modeling  approach  we  have  

covered  a wide range of characteristics, and yes, I believe [the Harbor is] one of the 

types of locations that could be important.   

The watershed for Lake Superior that potentially could be impacted by a new Line 

3 pipeline includes parts of the St. Louis River watershed from roughly Floodwood, 

Minnesota, approximately 70 river miles inland from Lake Superior, just over the border 

with Wisconsin, where it crosses through the Nemadji River watershed to Enbridge’s 

Superior Terminal on the banks of the Nemadji River, approximately 3.5 miles from 

Lake Superior.  CNRI No. 3542 at 128522-23.  As Line 3 nears the Superior Terminal, it 

crosses a number of potential spill sites as close as 3 to 5 miles from either the Estuary or 

Lake Superior.  CNRI No. 3542 at 128529.   

The EIS prepared by the State of Wisconsin admits that it is possible that oil from 

a Line 3 spill could foul Lake Superior, but did not conduct any significant analysis of 

impacts to Wisconsin and did not assess any impacts to Minnesota.  CNRI No. 3542 at 

128533-35.  As a consequence, neither the 2RFEIS nor the EIS prepared by the State of 

Wisconsin include any analysis of the potential adverse impacts of a spill from the L3RP 

near the St. Louis River Estuary, the Duluth-Superior Harbor, or Lake Superior.  
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STANDARD OF REVIEW 

The Court of Appeals will reverse a Commission decision when its findings, 

inferences, conclusions, or decisions are:  

(a) in violation of constitutional provisions; or 

(b) in excess of the statutory authority or jurisdiction of the 

agency; or 

(c) made upon unlawful procedure; or 

(d) affected by other error of law; or 

(e) unsupported by substantial evidence in view of the entire 

record as submitted; or 

(f) arbitrary or capricious. 

 

Minn. Stat. § 14.69 (2020).  

Statutory construction is a question of law subject to de novo review.  Anderson–

Johanningmeier v. Mid–Minnesota Women's Ctr., Inc., 637 N.W.2d 270, 273 (Minn. 

2002).  “The object of all interpretation and construction of laws is to ascertain and 

effectuate the intention of the legislature.” Minn. Stat. § 645.16 (2020).  When the 

language of a statute is plain and unambiguous, that plain language must be followed. 

Amaral v. Saint Cloud Hosp., 598 N.W.2d 379, 384 (Minn. 1999).  A statute is only 

ambiguous when its language is subject to more than one reasonable interpretation.  

Tuma v. Comm'r of Econ. Sec., 386 N.W.2d 702, 706 (Minn. 1986).  When interpreting a 

statute, it must be presumed that the legislature did not intend to violate the U.S. 

Constitution.  Minn. Stat. § 645.17(3) (2020). 

Although the Courts accord substantial deference to agency decisions, their role 

when reviewing agency action “is to determine whether the agency has taken a ‘hard 

look’ at the problems involved, and whether it has “genuinely engaged in reasoned 
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decision-making.” Citizens Advocating Responsible Dev. (CARD) v. Kandiyohi County 

Bd. of Comm'rs, 713 N.W.2d 817, 832 (Minn. 2006), citing Reserve Min. Co. v. Herbst, 

256 N.W.2d 808, 824-825 (Minn. 1977).   

An agency ruling is arbitrary and capricious if the agency (a) relied on factors not 

intended by the legislature; (b) entirely failed to consider an important aspect of the 

problem; (c) offered an explanation that runs counter to the evidence; or (d) the decision 

is so implausible that it could not be explained as a difference in view or the result of the 

agency's expertise. CARD, 713 N.W.2d at 832; In re Charges of Unprofessional Conduct 

Contained in Panel File 98-26, 597 N.W.2d 563, 567 (Minn. 1999).  An agency decision 

that is in violation of law or arbitrary and capricious will be overturned.  Minn. Stat. § 

14.69 (2020). 

ARGUMENT  

I. THE CERTIFICATE OF NEED IS IN VIOLATION OF LAW BECAUSE IT 

IS NOT BASED ON AN ACCURATE FORECAST OF DEMAND FOR 

ENERGY AS REQUIRED BY STATE LAW. 

The Minnesota legislature requires that applicants for a CN provide “long-range 

energy demand forecasts on which the necessity for the facility is based,” and that the 

Commission evaluate the “accuracy” of this forecast.  Minn. Stat. § 216B.243, subd. 3(1) 

(2020).  The Commission’s regulations mirror this requirement and state that the 

Commission must consider “the accuracy of the applicant's forecast of demand for the 

type of energy that would be supplied by the proposed facility.”  Minn. R. 

7853.0130.A(1) (2020).   
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In turn, subparts 8 and 9 of Minn. R. 7853.0010 (2020) respectively define the 

words “demand” and “forecast”
 
as follows:   

Subp. 8. Demand. "Demand" means that quantity of a 

petroleum product from the applicant's facilities for which 

there are willing and able purchasers, or the burden placed 

upon the applicant's interim storage facilities and production 

processes resulting therefrom. 

 

Subp. 9. Forecast. "Forecast" means a prediction of future 

demand for some specified time period. 

 

Due to the use of the word “purchasers” in the forecast of demand, the definition of 

“demand” should be interpreted in accordance with the context of the supply and demand 

dynamics of petroleum markets, and the plain meaning of “demand.”   

 The regulations do not define the word “accuracy,” such that it should be defined 

within its common meaning.  The dictionary defines “accuracy” to mean the “the degree 

to which a measurement, calculation, etc. is exact or correct.”
1
   

With regard to the type of demand information that an applicant must provide, 

Minn. R. 7853.0520 (2020) requires that an applicant include the following: 

For the geographical area to be served by the proposed 

facility, the applicant shall provide the following: 

A. a list of the categories of petroleum products the applicant 

expects to transport or distribute in that geographical area . . .; 

B. for each category of petroleum product listed in response 

to item A . . . a list of the annual and peak day quantities 

expected, using the appropriate units of measure; 

C. a discussion of the methods, assumptions, and factors 

employed for purposes of estimation in response to items A 

and B; 

                                                           
1
 Oxford Dictionary, available at 

https://www.oxfordlearnersdictionaries.com/us/definition/english/accuracy 
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D. a discussion of the effect on the forecast of possible 

changes in the key assumptions and key factors requested in 

item C. 

 

(Emphasis added.)  The purpose of this regulation is to allow the Commission to assess 

the “accuracy” of an applicant’s quantified forecast of demand.  The foregoing 

regulations require that an applicant for a CN provide a quantified estimate of the future 

demand for energy by “willing and able purchasers,” with sufficient information so that 

the Commission can confirm the “accuracy” of this quantified estimate, as required by 

Minn. Stat. § 216B.243, subd. 3(1).  Further, the applicant must provide sufficient 

information to allow the Commission to understand how changes to assumptions and key 

factors would affect the forecast.  An assessment of “accuracy” is not the same analytical 

process as a determination of reasonableness.  When an applicant provides a quantified 

forecast of demand, it must provide sufficient information about the forecast and the data, 

assumptions, and factors, used to create it to allow the Commission to investigate 

whether or not the numbers in it are “accurate,” not simply whether the forecast appears 

to be reasonable.   

 Here, Enbridge provided a forecast based on a Canadian oil industry forecast of 

crude oil “supply,” meaning crude oil available for export from Canada.  Supra at 4.   For 

the reasons discussed below, Enbridge did not enter into the record any of the underlying 

data, calculations, or quantified assumptions used to prepare the forecast of supply.  

Instead, Enbridge assumed that end user demand would be great enough in all future 

years to demand this supply.  Supra at 4-7.  Because of this assumption, Enbridge did not 

base its application for a CN on a forecast of demand for petroleum products in 
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Minnesota, the Midwest, the U.S., or the global market, and did not enter a forecast of 

consumer demand into the record.  Supra at 7-8.   

Relators challenge the Commission’s decision based on two issues of 

interpretation about the foregoing laws: 

1) does the law require that future “demand” for “energy” be based on a forecast of 

demand for petroleum products by end users (consumers), or may “demand” be 

proven by a forecast of  crude oil supply combined with evidence of commercial 

demand for pipeline transportation capacity?   

2) does the law require disclosure of the underlying data, quantified assumptions, and 

calculations used to create a forecast, or may the Commission rely on a forecast 

for which none of the data, quantified assumptions, or calculations used to produce 

it are disclosed to the Commission?   

Relators assert that the legislature, when it enacted Minn. Stat. § 216B.243, intended for 

determinations of “need” for energy transportation infrastructure to be based on a forecast 

of consumer (public) demand for energy, because it is society that demands energy, not 

the companies that supply it.  In contrast, the Commission and Enbridge assert that a 

determination of “need” may be based on (a) an internally generated forecast of how 

much crude oil the Canadian oil industry expects to supply for which none of the 

underlying data, assumptions, or calculations are provided because they are deemed 

confidential; (b) an assumption that global demand for crude oil will be sufficient 

throughout the forecast period to consume this crude oil; (c) evidence of industry 

commercial demand in the form of historical and future capacity reservations 
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(nominations), including historical and forecasted future excess demand for 

transportation (apportionment); and (d) contractual commitments by shippers to pay for 

the proposed pipeline.   

 It should be noted that Minn. Stat. § 216B.243, under which CNs for petroleum 

pipelines are issued, also governs need determinations for other types of “Large Energy 

Facilities” as this term is defined by Minn. Stat. § 216B.2421, subd. 2 (2020), including 

electric, natural gas, and nuclear energy infrastructure projects, such that the Court’s 

decision here may have implications not just for crude oil pipelines, but also for other 

types of public utility infrastructure projects.   

A. The Meaning of “Energy Demand” in Minn. Stat. § 216B.243, subd. 3(1). 

Minn. Stat. § 216B.243, subd. 3(1) requires that the Commission “evaluate . . . the 

accuracy of the long-range energy demand forecasts on which the necessity for the 

facility is based.  The word “energy” is not defined by Minn. Stat. § 216B.243, but it is 

defined by Merriam-Webster Dictionary as “useable power.”
2
  “Demand” is defined by 

Minn. R. 7853.0100, subp. 8, as “that quantity of a petroleum product from the 

applicant's facilities for which there are willing and able purchasers . . . .”  The regulation 

does not further define the term “purchasers.”  Relators assert that these purchasers must 

be defined as those who demand useable power (energy), rather than intermediary 

producers, refiners, transporters, and sellers of petroleum in its various unused forms, 

from crude oil to refined products.  Enbridge itself is not a significant purchaser of 

                                                           
2
 Merriam-Webster Online Dictionary, available at https://www.merriam-

webster.com/dictionary/energy.   
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petroleum energy, because its business is to transport petroleum.  Supra at 7.  The 

refineries that purchase the crude oil shipped by Enbridge are also not significant 

purchasers of useable power from petroleum, because their business is to convert 

petroleum into a more useable form; they do not consume the energy in the crude oil they 

refine into finished products.  Id.  Likewise, downstream petroleum fuel distribution 

companies also do not demand a significant amount of useable power from petroleum, 

because they transport and sell petroleum to consumers.  Id.  All of the foregoing entities 

are part of the petroleum fuel supply chain.  The ultimate purchasers of useable 

petroleum power are the consumers who burn petroleum in their vehicles, furnaces, 

aircraft, etc.  Supra at 8-9.  Given that consumer demand drives the entire supply chain, 

for the purpose of Minn. R. 7853.0100, subp. 8, the “purchasers” of the “energy” (useable 

power) from Enbridge’s facilities are the end use consumers of petroleum fuels.  

That the legislature intended end use consumers to be the “purchasers” identified 

in Minn. R. 7853.0100, subd. 8, is consistent with the regulations that implement Minn. 

Stat. § 216B.243 with regard to determination of need for electric generation and 

transmission facilities under Minn. R. ch. 7849 (2020).  This chapter requires that 

applicants for electric facilities provide demand information by “ultimate consumers.”  

See, e.g., Minn. R. 7849.0010, subp. 30 (2020) (“‘System demand’ means the number of . 

. . kilowatt hours required . . . for supply of firm energy to ultimate consumers . . . .”); 

Minn. R. 7849.0270, subp. 2.A (2020) (“For each forecast year, the following data must 

be provided: . . . annual electrical consumption by ultimate consumers . . . .”); Minn. R. 

7849.0270, subp. 2.B (2020) (categories of “ultimate consumer” demand that must be 
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assessed).  The Commission and this court should interpret Minn. Stat. § 216B.243 

consistently in its application to different types of large energy projects, because it would 

be arbitrary to require “ultimate consumer” demand data for electric power plants and 

transmission lines and not require consumer demand data for crude oil pipeline projects.   

Minn. Stat. § 216B.243 should be interpreted to serve the public interest and not 

private interests.  Minn. Stat. § 645.17(5) (“In ascertaining the intention of the legislature 

the courts may be guided by the following presumptions: . . . the legislature intends to 

favor the public interest as against any private interest.”)  A focus on consumer need for 

large energy facilities favors the public interest and public needs, whereas a focus on 

private commercial need favors private interests.  The CN laws should be interpreted to 

protect the public interest in energy by confirming that future consumer demand justifies 

the societal burden of proposed energy infrastructure projects. 

B. The Commission’s Order Granting the CN Is Not Based on a Forecast of 

Consumer Demand in Accordance with Minn. Stat. § 216B.243. 

The Commission’s September 5, 2018 Order Granting Certificate of Need states:  

Enbridge forecasted crude oil demand over the next 15 years 

in the Muse Stancil Report using a model of the North 

American crude oil distribution system that predicts the flow 

of crude oil to various markets along with crude oil prices that 

result from such flows.  The model ultimately forecasts 

utilization of the Mainline System, and by extension the 

Project, through the forecast period. A key input into the 

model is the CAPP 2016 crude oil supply forecast, which 

predicts the supply of Canadian crude oil based on the 

production expectations of individual producer-members of 

CAPP.
3
   

                                                           
3
 Sept. 5 Order at 13. 
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The Sept. 5 Order is incorrect that Enbridge has “forecasted crude oil demand” using the 

Muse Stancil model, because this is not what the record says this model does.  Instead, 

this forecast assumes that all crude oil imported from Canada into the U.S. will be 

consumed either in the U.S. or abroad during the forecast period.  CNRI No. 2834 at 

102320, 102331; CNRI No. 1716 at 056952.  An energy demand forecast model would 

examine the factors that tend to increase or decrease demand for crude oil, such as crude 

oil price, population growth, trends in vehicle miles travelled, trends in petroleum fuel 

consumer demand, and the impact of technology that suppresses demand (e.g., electric 

and higher efficiency vehicles).  The Muse Stancil model relied on by Enbridge considers 

none of these factors.  CNRI No. 2834 at 102320; CNRI No. 1716 at 056952; CNRI No. 

1713 at 056764.  Instead, the model uses a forecast of western Canadian crude oil supply 

available for export prepared by the CAPP as a numerical forecast of need for additional 

crude oil transportation capacity and assumes that future crude oil demand will consume 

all of this supply, CNRI No. 2834 at 102320, 102331; CNRI No. 1716 at 056952, then 

predicts how crude oil will flow through pipeline systems based on this assumed 

consumer demand.  CNRI No. 2834 at 102320, 102331; CNRI No. 1716 at 056952.  In 

the Muse Stancil model, “demand for crude oil” is a modelling assumption, not a model 

output.  CNRI No. 1716 at 056952.  Since Enbridge relies on  a Canadian crude oil 

supply forecast and an assumption that all supplied crude oil will be demanded, it did not 

provide a long-range forecast of consumer energy demand as required by Minn. Stat. § 
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216B.243, subd. 3(1).  The Commission’s reliance on Enbridge’s supply forecast is, 

therefore, a violation of law, arbitrary, capricious, and an abuse of discretion.   

C. Enbridge Has Not Provided the Data or Calculations Underlying Its Forecast, 

Such that It Failed to Comply with Minn. R. 7853.0520, and Consequentially 

the Commission Is Unable to Assess the Accuracy of Enbridge’s Forecast as 

Required by Minn. Stat. § 216B.243, subd. 3(1). 

Minn. R. 7853.0130.A.1 requires that the Commission assess the “accuracy of the 

applicant’s forecast of demand . . . .”  In order to make such assessment possible, Minn. 

R. 7853.0520 includes requirements for data disclosure with which an applicant must 

comply.  It is not possible to evaluate the accuracy of a quantified forecast without access 

to the data, assumptions, and factors used to generate the forecast.  To evaluate 

“accuracy,” the Commission must know more than the final forecast numbers themselves 

and a general description of how they were developed, because such limited knowledge 

simply does not allow the Commission to take a hard look at the accuracy (the degree to 

which a measurement or calculation is exact or correct).  A methodology that takes data 

and converts it into a forecast may appear reasonable, but this does not mean that the 

underlying data to which a methodology is applied are correct or accurate, or that the 

methodology produces an accurate forecast.  For example, it is entirely possible that an 

applicant could make a mistake in calculations, make unreasonable assumptions, or apply 

a methodology that significantly biases the forecast toward showing a need for a project.  

Given the complexity of energy supply and demand data, it is also possible that an 

applicant could rely on inappropriate or inapplicable data or simply could fail to include 

important data or assumptions that have a substantial impact on a forecast.  Absent 
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examination of the data and calculations underlying the forecast, it would be impossible 

to determine if the forecast contains fundamental flaws the make it inaccurate.  The 

Commission must be able to take a hard look at the foundation for a forecast and not 

approve it merely because it appears reasonable or based on the reputation of the entity 

that prepared it.  Therefore, the court should find that Minn. Stat. § 216B.243, subd. 3(1) 

and Minn. R. Chapter 7853 require that the Commission examine the underlying data, 

key assumptions, and methodology for an applicant’s forecast.   

Minnesota law does not allow the Commission to rely on Enbridge’s forecast, 

because Enbridge failed to provide any of the underlying data, calculations, assumptions, 

or detailed methodology for it as required by Minn. R. 7853.0520.  The forecast relied on 

by Enbridge is the CAPP 2016 supply forecast,
4
 which is an estimate of the amount of 

Canadian crude oil available for export.  CNRI No. 1716 at 056952; CNRI No. 1292 at 

048209-10.  It is based on CAPP’s crude oil production forecast, which is the Canadian 

oil industry’s forecast of the volume of crude oil that the industry plans to extract from 

the ground in future years.  CNRI No. 1292 at 048222-23.  To produce its production 

forecast, CAPP relies primarily on a survey of its oil producing members, which survey 

requests each member’s estimate of future crude oil production.  CNRI No. 1292 at 

048222-23; CNRI No. 1571 at 054177; CNRI No. 1713 at 056767.  CAPP considers the 

survey results to be confidential because they show nonpublic internal production 

forecasts generated by each of its member companies.
 
 CNRI 1743 at 057173-74.   None 

                                                           
4
 Enbridge also introduced the CAPP 2017 supply forecast into the record, but it is 

produced by CAPP in the same manner as the 2016 supply forecast. 
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of the oil price or other market assumptions used by these members to forecast their oil 

production are disclosed by CAPP.  One of the key assumptions in determining future 

crude oil production is oil price.  CNRI No. 1713 at 056767.  Yet, none of the oil price 

assumptions presumably used by CAPP’s members for their individual forecasts are in 

the record, nor does CAPP itself provide a crude oil price forecast.  Before adding up the 

individual forecasts from its members into a total western Canadian production forecast, 

CAPP staff “risk” the results of its member survey “based on each project’s stage of 

development while giving consideration to each company’s past performance for 

previous phases of projects relative to public announcements.”  CNRI No. 1291 at 

048139.  However, the record contains no information about if or how this risking 

process impacted the CAPP 2016 forecast, either in qualitative or quantitative terms.  

CAPP also says that “[t]he reasonableness of the overall forecast was then assessed 

against historical trends during a final review” to create the final CAPP production 

forecast.  CNRI No. 1291 at 048139.   Again, the record contains no qualitative or 

quantitative information about if or how this “reasonableness” review impacted the 

numbers in the CAPP 2016 supply forecast.   

In a more general tone, CAPP also states that its production forecast is: 

produced as challenges to industry competitiveness continue 

to arise and temper growth prospects for oil sands 

development in the long term. In addition to continuing low 

prices, Canadian producers will need to contend with carbon 

pricing and cumulative impacts from other federal and 

provincial climate change policies, which their competitors in 

the U.S. may not be facing. Protectionist policies that may be 

pursued by the current U.S. administration are also a cause 

for concern. 
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CNRI No. 1291 at 048137.  This statement, however, does not say that the CAPP 2016 

forecast itself was prepared to account for these factors, much less disclose how these 

factors might have quantitatively impacted either the surveyed members’ forecasts or 

CAPP’s “risking” or “reasonableness” reviews.  Instead, the factors identified in the 

above quote are commonly known challenges to the future of oil production in Canada.  

The fact that CAPP acknowledges these challenges says nothing about how they 

impacted its 2016 production forecast.  CAPP does not release, and therefore Enbridge 

did not enter into the record, any of the member survey data or its adjustments to it.    

Once CAPP finishes it production forecast, it converts it into a supply forecast by 

subtracting a forecast of domestic Canadian crude oil demand from its production 

forecast and performing other undisclosed adjustments to determine how much crude oil 

is available for export.  CNRI No. 1292 at 048222-23.  Again, none of the data, 

assumptions, adjustments, or calculations used to produce the CAPP production and 

supply forecasts are included in the record.  

 The CAPP production and supply forecasts should be seen for what they are: the 

Canadian oil industry’s black box estimates of its own future crude oil production and 

exports.  It should be expected that the Canadian oil industry is biased towards showing 

future growth and not wanting close examination of any of its data, adjustments, or 

calculations.  While CAPP may withhold its data, this limitation does not prevent 

Enbridge from preparing its own forecast including the information required by Minn. R. 

7853.0520.   
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The numbers in the CAPP 2016 supply forecast serve as the basis for both the 

Muse Stancil forecast of pipeline utilization and Enbridge’s apportionment forecast.  

CNRI No. 457 at 013899-13900; CNRI No. 2834 at 102319.  Thus, all of Enbridge’s 

models and forecasts use the CAPP 2016 supply forecast as their numerical foundation.   

Since the CAPP 2016 forecast is not accompanied by any underlying data; any 

discussion of the mathematical methodology used by CAPP or its members; a 

quantification of the assumptions used by CAPP and its members; or a meaningful 

discussion about the quantified effect of the factors employed in creating the forecast, it 

is simply impossible for the Commission to assess the accuracy of this forecast or to 

investigate how changes in key assumptions and key factors would quantitatively impact 

it.  As such, Enbridge did not provide sufficient information to comply with Minn. R. 

7853.0520 and as a result the Commission did not take a hard look at the “accuracy of the 

long-range energy demand forecasts on which the necessity for the facility is based,” as 

required by Minn. Stat. § 216B.243, subd. 3(1).   

Likewise, Minn. Stat. § 216B.243, subd. 3(1) and Minn. R. 7853.0130.A(1) do not 

allow the Commission to grant a CN based on an unsupported assumption that future 

global demand growth will ensure that all of the supply forecast by CAPP will find a 

market.  Since the record does not contain substantial evidence proving that global 

demand for crude oil is likely to increase and automatically absorb any Canadian crude 

oil not refined in the U.S., the Commission cannot find that Enbridge’s assumption of 

demand can substitute for a forecast of consumer demand.  In addition,  there is no 
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evidence or support in the record for the accuracy of an assumption of demand, as 

required by Minn. Stat. § 216B.243, subd. 3(1) and Minn. R. 7853.0130.A(1).   

Therefore, Enbridge failed to provide a forecast of consumer demand in 

accordance with Minn. Stat. § 216B.243, subd. 3(1).  Even if a supply forecast could 

substitute for a forecast of consumer demand, which it cannot, Enbridge also failed to 

provide the information needed to determine the accuracy of the supply forecast it did 

provide, as required by Minn. R. 7853.0520.  Absent a forecast of consumer demand 

supported by disclosure of underlying data, assumptions, calculations, and 

methodologies, the Commission approval of the L3RP CN is in violation of law, not 

based on substantial evidence, and arbitrary and capricious.   

II. THE COMMISSION’S DECISION TO GRANT THE CN AND RP IS 

BASED ON AN INTENT TO REPLACE EXISTING LINE 3 FOR 

PIPELINE SAFETY REASONS, WHICH DECISION IS PREEMPTED BY 

FEDERAL LAW, BEYOND THE COMMISSION’S JURISDICTION AND 

EXPERTISE, AND BASED ON FACTORS NOT INTENDED BY THE 

LEGISLATURE. 

A. Federal Law Preempts the Entire Field of Pipeline Safety, Including the 

Replacement of Interstate Crude Oil Pipelines. 

The Pipeline Safety Act, 49 U.S.C. § 60101 et seq. (“PSA”) authorizes the 

Secretary of Transportation to:   

prescribe minimum safety standards for pipeline 

transportation and for pipeline facilities. The standards-- 

(A) apply to owners and operators of pipeline facilities; 

(B) may apply to the . . . replacement . . . of pipeline  facilities 

. . . . 

 

With regard to corrective action orders , 49 U.S.C. § 60112(d) states: 
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If the Secretary decides under subsection (a) of this section 

that a pipeline facility is or would be hazardous, the Secretary 

shall order the operator of the facility to take necessary 

corrective action, including . . . replacement . . . . 

 

With regard to safety orders, 49 U.S.C. § 60117(l) states: 

If the Secretary decides that a pipeline facility has a potential 

safety-related condition, the Secretary may order the operator 

of the facility to take necessary corrective action, including  . 

. . replacement . . . to remedy the safety-related condition. 

 

Therefore, the PSA authorizes the Secretary of Transportation to establish standards for 

pipeline replacement and to order that unsafe pipelines be replaced.   

With regard to federal preemption, the Supremacy Clause of the U.S. Constitution 

states: 

This Constitution, and the laws of the United States which 

shall be made in pursuance thereof; and all treaties made, or 

which shall be made, under the authority of the United States, 

shall be the supreme law of the land; and the judges in every 

state shall be bound thereby, anything in the Constitution or 

laws of any State to the contrary notwithstanding. 

 

U.S. Const. art. VI, cl. 2.  Accordingly, “state laws that interfere with or are contrary to 

federal law” are unconstitutional.   Hillsborough Cty. v. Automated Med. Labs., Inc., 471 

U.S. 707, 712 (1985) (internal quotations omitted).   The PSA states: “A State authority 

may not adopt or continue in force safety standards for interstate pipeline facilities or 

interstate pipeline transportation.”  49 U.S.C. § 60104(c).  The only limited exception to 

this preemption is that the Secretary of Transportation may delegate limited authority to a 

state entity under § 60106(a) or § 60117(c).  Olympic Pipeline Co. v. City of Seattle, 437 

F.3d 872, 878 (9th Cir. 2006).   
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This being said, federal preemption of pipeline safety extends beyond just the 

setting of safety standards, because state regulation in the field of interstate crude oil 

pipeline safety is expressly preempted by federal law.  Wash. Gas Light Co. v. Prince 

George’s Cty. Council, 711 F.3d 412, 420 (4th Cir. 2013) (“Accordingly, we have held 

that the PSA expressly preempts state and local law in the field of safety.”), citing 

Tenneco Inc. v. Pub. Serv. Comm’n of W. Va., 489 F.2d 334, 336 (4th Cir. 1973).  That 

the federal courts have found that the PSA preempts the “field” of pipeline safety is 

significant, because it means that the PSA’s framework of regulation is “so pervasive . . . 

that Congress left no room for the States to supplement it,” and that “there is a federal 

interest . . . so dominant that the federal system will be assumed to preclude enforcement 

of state laws on the same subject.”  Arizona v. U.S., 567 U.S. 387, 399 (2012), quoting  

Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).  “Where Congress occupies 

an entire field . . . even complementary state regulation is impermissible.  Field 

preemption reflects a congressional decision to foreclose any state regulation in the area, 

even if it is parallel to federal standards.”  Arizona v. U.S., 567 U.S. at 401; See Silkwood 

v. Kerr–McGee Corp., 464 U.S. 238, 249 (1984). 

Since the Secretary of Transportation is authorized by the PSA to establish 

standards for and order the “replacement” of an interstate crude oil pipeline for safety 

reasons, but has not delegated this authority to the State of Minnesota,
 5

 federal law 

                                                           
5
 Minnesota Office of Pipeline Safety has been authorized by the federal government as 

an agent to inspect all pipelines crossing into Minnesota, but the Secretary of Commerce 

has not delegated authority to Minnesota to order a replacement of an interstate crude oil 

pipeline.  
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preempts the state of Minnesota from so doing, even if state law or policy is 

complementary or supplemental.  See N. Border Pipeline Co. v. Jackson Cty., Minn., 512 

F. Supp. 1261, 1265 (D. Minn. 1981), quoted in ANR Pipeline Co. v. Iowa State 

Commerce Comm’n, 828 F.2d 465, 469 (8th Cir. 1987).  Preemption is not dependent on 

a conflict between the state and federal law.  See Nat. Gas Pipeline Co. of Am. v. R.R. 

Comm. of Tex., 679 F.2d 51 (5th Cir. 1982).  Where Congress has unmistakably 

“ordained that the federal law preempts state law . . . there is no room for any state 

regulation be it consistent with, or more or less stringent than the federal legislation.”  

ANR Pipeline, 828 F.2d at 469.  Moreover, a state cannot take action that it asserts merely 

enforces federal law, absent delegated authority through the statutory scheme, because 

“[a] comprehensive federal regulatory scheme such as the one at work here does not 

merely preempt state substantive legislation, it also preempts state decisionmaking in that 

area.”   ANR Pipeline, 828 F.2d at 472; see Maryland v. Louisiana, 451 U.S. 725, 751 

(1981) .  

The PSA and its regulations applicable to interstate crude oil pipelines contain no 

provisions that require that a pipeline be replaced at any particular time, See PSA; 49 

C.F.R. Part 195 (2020), and as a result the PSA allows pipeline operators to repair 

existing pipelines rather than replace them.  The PSA, however, does authorize the 

Secretary of Transportation to order replacement through case-specific orders.  49 U.S.C. 

§ 60112(d); 49 U.S.C. § 60117(l).  Therefore, federal law allows a pipeline operator to 

use a pipeline indefinitely, provided the pipeline remains in compliance with federal 

standards, and provides a remedy if it does not.   
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Here, Enbridge expressly sought Commission approval to “replace” Existing Line 

3.  CNRI 38 at  001329.  One of the important and key reasons why the Commission 

granted a CN was so that it could grant Enbridge’s request to replace Existing Line 3 for 

safety reasons.  Statements made by the Commissioners during the meeting in which they 

approved the CN, supra at 9-10, make it clear that the Commissioners strongly believed 

that Existing Line 3 was no longer sufficiently safe and granted a CN to a substantial 

degree because of safety concerns with Existing Line 3.  Therefore, Commissioner 

judgements about pipeline safety was a primary policy factor considered and relied on 

when ordering that Existing Line 3 be replaced.   

 If the State of Minnesota enacted a law that authorized the Commission to 

consider and make judgments about pipeline safety matters when deciding whether to 

replace an existing interstate crude oil pipeline, there is no doubt that such law would be 

unconstitutional.  Here, no state statute expressly authorizes the Commission to consider 

the safety of an existing pipeline when ordering construction of a new pipeline.  Instead, 

the Commission purports to act under broad statutory language related to environmental 

benefits of a project contained in the CN and RP statutes and regulations.  The 

Commission may not bootstrap the broad terms of the CN and RP laws to justify an 

action that the State legislature itself could not authorize the Commission to take.  The 

Commission has only the powers given to it by the legislature and the legislature cannot 

bestow power it does not have.  See Peoples Nat. Gas Co. v. Minn. Pub. Utils. Comm’n, 

369 N.W.2d 530, 534 (Minn. 1985) (“[I]t is elementary that the Commission, being a 

creature of statute, has only those powers given to it by the legislature.” (citing Great N. 
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Ry. Co. v. Pub. Serv. Comm., 169 N.W.2d 732, 735 (Minn. 1969)). The breadth of a 

decision-maker’s considerations are also limited by the outward forces of 

constitutionality. See Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 138 S. 

Ct. 1719, 1732 (2018) (holding that the Colorado Civil Rights Commission was obliged 

by the First Amendment to proceed in a manner neutral toward parties’ religious beliefs).   

Moreover, there is no regulatory gap here and no need for the Commission to 

wade into the field of pipeline safety.  The Commission could have avoided the question 

of whether Existing Line 3 should be replaced for safety reasons, particularly since 

Enbridge asserted on multiple occasions that it could continue to operate Existing Line 3 

safely, e.g., CNRI No. 3157 at 109053-55, and instead focused exclusively on the state 

concerns expressly identified in Minn. Stat. § 216B.243 and Minn. R. 7853.0130.   

The issue here is not whether the safety of Existing Line 3 is important.  It is.  

Instead, the issue is who in government is authorized by law to make judgments about its 

safety.  The federal government and not the Commission is authorized by law to make 

judgments about the safety of existing pipelines.  Yet, the record contains ample evidence 

that the Commissioners voted to approve the CN to a significant degree because the 

Commissioners believed that Existing Line 3 will not be operated safely, even though 

Enbridge testified that it could continue to do so under federal safety standards. 
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B. Pipeline Safety Is Outside of the Commission’s Jurisdiction and Expertise 

and Not a Policy Factor that the Legislature Intended the Commission to 

Consider in Its CN and RP Decisions. 

No Minnesota law authorizes the Commission or any other agency
6
 to order the 

replacement of an existing interstate crude oil pipeline based on pipeline safety, which is 

to be expected given that this field of regulation is preempted by federal law.  Neither the 

CN statute nor its regulations, See Minn. Stat. § 216B.243, subd. 3; Minn. R. 7853.0130, 

nor the RP statute nor its regulations, see Minn. Stat. § 216G.02, subd. 3(b)(4) (2020); 

Minn. R. 7852.1900, subp. 2 (2020), identify pipeline safety as a decision factor.  

Moreover, no language in Minn. Stat. ch. 216B or ch. 216G authorizes the Commission 

to order replacement of an existing pipeline.  Instead, the Commission’s jurisdiction over 

pipelines is limited to determining the need for additional petroleum energy and routes 

for new pipelines.   

Of the twelve decision factors identified by Minn. Stat. § 216B.243, ten relate 

strictly to energy issues, and only two provide the Commission with some discretion to 

consider non-energy matters.  Subdivision 3(5) allows the Commission to consider the 

“benefits of this facility, including its uses to protect or enhance environmental quality 

and to increase reliability of energy supply in Minnesota and the region.”  Subdivision 

                                                           
6
 The Minnesota Office of Pipeline safety (“MNOPS”) has limited authority to implement 

the PSA via a delegated program. The role of MNOPS is described at EIS 3-17 (Section 

3.6.3.8) and Appendix B to Enbridge’s CN Application at 5-6.  MNOPS’s role is limited 

to inspections, investigations of accidents, and review of oil spill response plans.  

MNOPS has no permitting or enforcement authority and no authority to order the 

replacement of an interstate crude oil pipeline.  It appears that MNOPS did not provide 

any comments into the record here related to the need to replace existing Line 3, likely 

because it has no authority under federal law to make such decision.   
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3(7) allows the Commission to consider “the policies, rules, and regulations of other state 

and federal agencies . . . .”  These factors relate to the effects of a new pipeline and its 

compliance with law, not existing pipelines.  Neither authorizes the Commission to order 

a new replacement crude oil pipeline based on a Commission judgment that the existing 

one is unsafe.   

The CN decision factors in Minn. R. 7853.0130 must be read in light of the 

necessity and object to be obtained by Minn. Stat. § 216B.243: meeting a consumer need 

for energy.  The purpose of the CN laws may not be expanded to include a judgment 

about replacement of an existing pipeline due to safety concerns.  Minn. R. 7853.0130.A 

relates entirely to energy issues.  Minn. R. 7853.0130.B requires comparison of a 

proposed project to alternatives proposed by other parties, but denial of a permit and 

continuance of the status quo would not be an alternative proposed facility, so this 

subdivision is not applicable.  Minn. R. 7853.0130.C does allow the Commission to 

consider the consequences of denying a CN, but none of these factors allow the 

Commission to determine that an existing interstate pipeline should be replaced for safety 

reasons.  At best, it allows the Commission to consider the relative environmental 

impacts of constructing a pipeline versus denying a CN and maintaining the status quo, 

which here includes the continued safe operation of Existing Line 3.  Minn. R. 

7853.0130.D requires that the Commission consider whether “it has not been 

demonstrated on the record that the design, construction, or operation of the proposed 

facility will fail to comply with those relevant policies, rules, and regulations of other 

state and federal agencies and local governments.”  This provision speaks only to the 
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compliance of a proposed facility with federal law and not to whether an existing facility 

will comply.  The scope of the CN criteria expressly focus on whether a “new large 

petroleum pipeline facility” should be built based a need for energy and its potential 

adverse and beneficial impacts, not on whether an existing pipeline should be replaced 

due to safety concerns.  

Similarly, the RP decision criteria which are contained in Minn. R. 7852.1900, 

subp. 2, do not include evaluation of safety as a decision factor and instead focus on the 

environmental and socioeconomic impacts of a new pipeline along a proposed route.  The 

regulation allows the Commission to consider “relevant applicable policies, rules, and 

regulations of . . . federal agencies . . . relating to the location, design, construction, or 

operation of the proposed pipeline . . . .”  Here too, this provision relates to proposed 

pipelines and does not authorize the Commission to consider an existing pipeline’s 

compliance with applicable pipeline safety laws.  Moreover, the RP statute and 

regulations expressly caution the Commission from imposing safety standards.  Minn. 

Stat. § 216G.02, subd. 3(a); Minn. R. 7852.0100, subp. 28; Minn. R. 7852.0200, subp. 2.  

These provisions indicate a legislative intent for the Commission to avoid making 

judgments about matters over which the Commission has no jurisdiction.   

Pipeline safety determinations are beyond the Commission’s jurisdiction.  The CN 

and RP laws focus exclusively on the costs and benefits of new pipelines.  As a 

consequence, neither the Commissioners nor their staff have any specialized expertise or 

knowledge about pipeline safety, such that they are not qualified to determine the relative 

safety of an existing and new pipeline.  While replacement of an unsafe pipeline, if a lack 
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of safety is proven, would be a benefit, the Commission does not have the jurisdiction, 

mandate, or expertise to determine if an existing pipeline is in fact unsafe or will become 

unsafe.   

The decision to grant a CN for a new pipeline must be based on the new pipeline’s 

own merits under the CN criteria – and these criteria only – without consideration of 

extraneous matters that are outside of the Commission’s jurisdiction and expertise.  The 

CN statute and regulations do not include pipeline safety as a policy factor to be 

considered by the Commission, yet the statements of the Commissioners show that they 

elevated replacement of the existing Line 3 Pipeline for safety reasons into a central 

reason for their decisions.  Therefore, the Commission based its CN and RP Orders to a 

substantial degree on a factor not identified in the CN and RP laws, such that its decision 

“relied on factors not intended by the legislature,” In re Claim for Benefits by Sloan, 729 

N.W.2d 626, 629 (Minn. App. 2007), and was “made upon unlawful procedure,” 

“affected by error of law,” and “arbitrary and capricious.”  Minn. Stat. § 14.69(c), (d), (f).    

III. THE EIS FOR THE L3RP IS INADEQUATE BECAUSE IT FAILS TO 

ANALYZE THE POTENTIAL ADVERSE EFFECTS OF A SPILL FROM 

THE L3RP ON SPECIFIC UNIQUE AND IMPORTANT RESOURCES IN 

THE ST. LOUIS RIVER ESTUARY, LAKE SUPERIOR AND THE 

DULUTH-SUPERIOR HARBOR. 

Relators return to the court on the issue of the potential impacts of an oil spill from 

the  L3RP’s on the St. Louis River Estuary, the Duluth-Superior Harbor, and Lake 

Superior, because the Commission chose to comply with the court’s order in In re 

Applications of Enbridge Energy, 930 N.W.2d 12 (Minn. Ct. App. 2019), review denied 
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(Minn. Sept. 17, 2019), by modeling a spill into Little Otter Creek, a location over 30 

river miles from Lake Superior, with the result that little of the oil that might be spilled 

there would reach the Estuary, much less Lake Superior, despite the fact that Line 3 

crosses under creeks and near rivers much closer to the Estuary, River, and Lake.  CNRI 

No. 3542 at 128523, 128529.  When oil spills into moving water, the impacts of the spill 

are attenuated over distance, because the oil adheres to and is absorbed by the stream or 

river banks and bed, or evaporates, with the result that the worst impacts are nearest the 

spill site and the impacts decrease as the oil plume moves downstream.  CNRI No. 1179 

at 044408-33.  As one would expect, the spill modeling from the Little Otter Creek 

location shows that almost all of the oil from a spill there would be trapped in Little Otter 

Creek and portions of the St. Louis River upriver from the Estuary.  Thus, the results of 

the modeling prove that the Little Otter Creek site is simply too far away to assess the 

potential environmental effects of a spill from Line 3 on the Estuary, Harbor, or Lake.  

This was almost certainly known ahead of time by the Minnesota Department of 

Commerce’s Energy Environmental Review and Analysis division (“DOC-EERA”). See 

Enbridge Energy, 930 N.W.2d at 28 (“the [DOC-EERA] representative asserted that a 

spill at a potential modeling site within the [Lake Superior] watershed would be unlikely 

to reach Lake Superior”, which assertion is true only if spill sites in Minnesota are 

considered).  If DOC-EERA had chosen a site on the St. Louis River near Floodwood, 

Minnesota – approximately 70 river miles upstream – the impact of distance would have 

been even more obvious.  
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Selection of a spill modeling site geographically distant from critical resources 

cannot serve to assess the potential impacts from a spill near those resources.  

Fortunately, MEPA requires that responsible government units analyze significant 

potential environmental impacts.  Minn. Stat. § 116D.04, subd. 2a(a) (2020).  Its 

regulations also clarify that analysis of an impact may be limited if the impact is not 

“important” or “relevant,” but it may not be limited to accommodate an insufficient 

analytical methodology.  Minn. R. 4410.2300(H) (2020).  Nor may an analytical 

methodology be used to generalize specific potential environmental effects raised by 

commenters to the point that an EIS fails to analyze them at all. 

In this regard, an oil spill is not an “impact,” it is an event that causes impacts.  

The impacts are the harm done by the oil on specific areas of the natural and human 

environment.  Here, the L3RP creates a risk of an oil spill that would cause potential 

significant impacts to resources in and associated with the Estuary, Harbor, and Lake, 

such as recreational and commercial resources, drinking water, Lake fisheries.  

Therefore, the Line 3 EIS requires that the specific impacts to these particular 

waterbodies and the resources associated with them be analyzed.   

The 2RFEIS acknowledges that spill sites much closer to the Estuary, Harbor, and 

Lake exist, supra 12-13, and the EIS prepared by the State of Wisconsin also admits that 

it is possible that oil from a Line 3 spill could foul Lake Superior.  CNRI No. 3542 at 

128533-35.  These nearer spill sites are as close as 3 to 5 miles from either the Estuary or 

Lake Superior.  CNRI No. 3542 at 128529.  There can be no doubt that a spill modeled at 
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one of these sites would impact a completely different geographic area than a site 

modeled 30 miles inland.   

The Commission and DOC-EERA chose to model just one additional spill site 

because of how they interpreted the court’s requirement that the EIS must assess “how an 

oil spill from Enbridge’s Line 3 project would impact Lake Superior and its watershed.”  

Enbridge Energy, 930 N.W.2d at 36.  DOC-EERA chose to interpret this direction to 

mean that it need only conduct one additional spill modeling exercise anywhere in the 

Lake Superior watershed regardless of whether a spill from that site would reach Lake 

Superior itself.  DOC-EERA ignored the court’s recognition that the EIS failed to 

“address the very specific concerns raised about Lake Superior and its watershed,”  

Enbridge Energy, 930 N.W.2d at 27, which concerns included potential harms to 

drinking water intakes, recreational resources in the Estuary, Harbor, and Lake, shipping 

and other commercial uses of the Harbor, and the potential cumulative effects of spilling 

crude oil into underwater superfund sites and other contaminated sediments in the 

Harbor.   

Since the word “watershed” is defined as “a region or area bounded peripherally 

by a divide and draining ultimately to a particular watercourse or body of water,”
7
 the 

Lake Superior watershed is comprised of all of the land draining into Lake Superior in 

the U.S. and Canada.  Even if the word “watershed” is interpreted to mean just that 

portion of the Lake Superior watershed potentially impacted by a new Line 3 pipeline, 

                                                           
7
 Mirriam-Webster Dictionary, available at: https://www.merriam-

webster.com/dictionary/watershed.  
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this area would include parts of the St. Louis River watershed from roughly Floodwood, 

Minnesota, approximately 70 river miles inland from Lake Superior, to Enbridge’s 

Superior Terminal on the banks of the Nemadji River, approximately 3.5 miles from 

Lake Superior.  This is a very large geographic area with extremely diverse habitats and 

resources, including the resources in the Estuary, Harbor, and Lake that are completely 

different from inland resources.  Any modeled site far inland would fail to be 

representative of a spill into the Estuary, Harbor, and Lake, because the inland resources 

are utterly different from those of the Estuary, Harbor, and Lake. 

Therefore, the 2RFEIS is still inadequate.  If the DOC-EERA had simply modeled 

potential spill sites nearer to the Estuary, Harbor, and Lake, then the public would know 

the risks posed by the L3RP to these waterbodies and the resources and communities they 

support, and the Commission could consider whether Enbridge’s existing spill response 

plans for this region is adequate mitigation under state law.  The court should direct the 

DOC-EERA to analyze the potential impacts of a new Line 3 Pipeline on the particular 

resources of the St. Louis River Estuary, the Duluth-Superior Harbor, and Lake Superior, 

and the Minnesota lands bordering them from one or more potential spill sites near to 

these resources, preferably one spill site into a creek leading into the St. Louis River 

Estuary and one leading into the Nemadji River.  Until such analysis is complete, the 

Commission may not grant a CN or RP for the Project.   
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CONCLUSION 

 For the foregoing reasons, the court should: 

 reverse the Commission’s order finding the 2RFEIS adequate and granting a CN 

and RP; 

 remand this matter to the Commission for hearings to allow presentation of a 

forecast of consumer demand for petroleum supported by adequate disclosure of 

its underlying data, assumptions, calculations, and methodology; 

 remand for reconsideration of the CN and RP not based on pipeline safety matters 

that accepts that Enbridge will operate Existing Line 3 safely if a new pipeline is 

not replaced; and  

 remand so that the Commission and DOC-EERA can conduct an analysis of the 

potential environmental effects of an oil spill from Line 3 near the St. Louis River 

Estuary, the Duluth-Superior Harbor, and Lake Superior, on them, and include 

such analysis within the EIS for this project.  
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