
 
 

No. A20-1071 
No. A20-1072 
No. A20-1074 
No. A20-1075 
No. A20-1077 

 
 

State of Minnesota 
In Court of Appeals 

_____________________ 
 

In the Matter of the Application of Enbridge Energy, Limited 
Partnership, for a Certificate of Need and a Routing Permit for the Line 
3 Replacement Project in Minnesota from the North Dakota Border to 

the Wisconsin Border. 
_____________________ 

 
INITIAL BRIEF AND ADDENDUM  

OF RELATOR  
FRIENDS OF THE HEADWATERS 

_____________________ 
 

ENVIRONMENTAL LAW & POLICY 
CENTER  
 
Scott Strand (#0147151)  
111 4th Ave. N. #105  
Minneapolis, MN 55401  
(612) 386-6409  
sstrand@elpc.org  
 
Attorney for Relator Friends of the 
Headwaters 

Stuart T. Alger, Esq.   
Malkerson Gunn Martin, Llc 
1900 US Bank Plaza, South Tower 220  
South Sixth Street  
Minneapolis, Mn 55402 
 
Attorney for Donovan Dyrdal And Benjamin 
And Erica Groeschl 

mailto:sstrand@elpc.org


 
 

WINTHROP & WEINSTINE, P.A.  
 
Thomas H. Boyd (#0200517)  
Eric F. Swanson (#0188128)  
Elizabeth H. Schmiesing (#0229258)  
Kyle R. Kroll (#0398433)  
 
225 South Sixth Street, Suite 3500  
Minneapolis, MN 55402  
(612) 604-6400  
tboyd@winthrop.com  
eswanson@winthrop.com 
eschmiesing@winthrop.com 
kkroll@winthrop.com  
 
Attorneys for Respondent Enbridge Energy, 
Limited Partnership 

FREDRIKSON & BYRON, P.A. 
 
Christina K. Brusven, Esq.   
Patrick D.J. Mahlberg, Esq.   
Haley Lynn Waller Pitts, Esq.   
John E. Drawz, Esq.   
 
200 South Sixth Street,  
Suite 4000 
Minneapolis, Mn 55402-1425  
 
Attorneys for Respondent Enbridge Energy, 
Limited Partnership 

OFFICE OF THE MINNESOTA 
ATTORNEY GENERAL  
State of Minnesota  
 
Katherine Hinderlie (#0397325)  
Cha Xiong (#0398253)  
Assistant Attorneys General  
 
445 Minnesota Street, Suite 1400  
Saint Paul, MN 55101-12131  
Telephone: (651) 757-1468 F 
ax: (651) 297-1235 (Fax) 
katherine.hinderlie@ag.state.mn.us   
cha.xiong@ag.state.mn.us   
 
Attorneys for Relator Minnesota Department 
of Commerce 

OFFICE OF THE MINNESOTA ATTORNEY 
GENERAL  
State of Minnesota  
 
Jason Marisam (#0398187)  
Jeffrey K. Boman (#0396253)  
Assistant Attorneys General  
 
445 Minnesota Street, Suite 1100  
St. Paul, MN 55101-2128  
(651) 757-1275 (Voice)  
(651) 282-5832 (Fax) 
jason.marisam@ag.state.mn.us 
jeffrey.boman@ag.state.mn.us  
 
 Attorneys for Respondent Minnesota Public 
Utilities Commission  

mailto:tboyd@winthrop.com
mailto:katherine.hinderlie@ag.state.mn.us
mailto:cha.xiong@ag.state.mn.us
mailto:jason.marisam@ag.state.mn.us
mailto:jeffrey.boman@ag.state.mn.us


 
 

YOUTH CLIMATE INTERVENORS 
 
Brent Murcia   
Cresston David Gackle, Esq.  
Amelia Jane Vohs  
 
2514 Emerson Avenue South,  
Apt. 7 
Minneapolis, Mn 55405 
 
 
Attorneys for Youth Climate Intervenors 

DORSEY AND WHITNEY LLP 
 
Michael J. Ahern, Esq.   
Brian Bell, Esq.  
Dorsey & Whitney, Llp 
 
50 South Sixth Street, Suite 1500 
Minneapolis, Mn 55402-1498 
 
Attorneys for Respondent Shippers for Secure, 
Reliable And Economical Petroleum 
Transportation 

LOCKRIDGE GRINDAL NAUEN P.L.L.P.  
 
Charles N. Nauen (#121216)  
David J. Zoll (#0330681)  
Rachel A. Kitze Collins (#0396555)  
Arielle S. Wagner (#0398332)  
 
100 Washington Ave. S., Ste. 2200  
Minneapolis, MN 55401  
(612) 339-6900 
 cnnauen@locklaw.com  
djzoll@locklaw.com  
rakitzecollins@locklaw.com 
aswagner@locklaw.com  
 
Attorneys for Relator Mille Lacs Band of 
Ojibwe 

O’DONOGHUE & O’DONOGHUE, LLP   
 
Anna Friedlander, Esq.   
 
5301 Wisconsin Avenue Nw, Suite 800 
Washington, Dc 20015 
 
Attorneys for The Respondent United Association 
of Journeymen And Apprentices of The Plumbing 
And Pipe Fitting Industry of The United States 
And Canada, AFL-CIO 

mailto:cnnauen@locklaw.com
mailto:djzoll@locklaw.com
mailto:rakitzecollins@locklaw.com
mailto:aswagner@locklaw.com


 
 

STINSON, LEONARD, STREET, LLP 
 
 
Brian Meloy, Esq.   
 
50 South Sixth Street, Suite 2600 
Minneapolis, Mn 55402 
 
Attorney for Kennecott Exploration Company 

CUMMINS & CUMMINS, LLP  
 
Brendan D. Cummins (#276236)  
920 Second Ave. S., Ste. 1245  
Minneapolis, MN 55402  
(612) 465-0108  
brendan@cummins-law.com   
 
Attorneys for The Respondent United Association 
of Journeymen And Apprentices of The Plumbing 
And Pipe Fitting Industry of The United States 
And Canada, AFL-CIO, Representative for 
Respondent Laborers’ District Council of MN 
and ND 
 

Joseph Plumer, Esq. (#0164859) 
P.O. Box 418 
White Earth, Mn 56591 
Jplumer@Paulbunyan.Net 
 
Attorney for Honor The Earth, The Sierra 
Club, Red Lake Band of Chippewa Indians, 
and White Earth Band of Ojibwe 

Grace Elliott, Esq.   
Sarah Stahelin, Esq.  
 
190 Sailstar Drive Nw Cass Lake, Mn 56633 
 
Attorney for Leech Lake Band of Ojibwe 

Paul C. Blackburn, Esq.  
P.O. Box 17234  
Minneapolis, Mn 55417 
 Paul@Honorearth.Org 
 
Attorney for Honor The Earth, The Sierra 
Club, Red Lake Band of Chippewa Indians, 
and White Earth Band of Ojibwe 
 

James W. Reents   
Northern Water Alliance of Minnesota 4561 
Alder Lane Nw 
Hackensack, Mn 56452 
 
Representative for Northern Water Alliance of 
Minnesota 

mailto:brendan@cummins-law.com
mailto:jplumer@paulbunyan.net
mailto:jplumer@paulbunyan.net
mailto:%20Paul@Honorearth.Org


 
 

Frank Bibeau (#0306460)  
51124 County Road  
118 Deer River, MN 56636  
(218) 760-1258 
 frankbibeau@gmail.com  
 
Attorney for Honor The Earth, The Sierra 
Club, Red Lake Band of Chippewa Indians, 
and White Earth Band of Ojibwe 

HANFT FRIDE PA  
 
Robin C. Merrit (#194621)  
1000 U.S. Bank Place  
130 West Superior Street  
Duluth, MN 55802-2094  
218-722-4766  
rcm@hanftlaw.com  
 
Attorney for Amicus Curiae Area Partnership for 
Economic Expansion  
 
 
 

 

Seth J. Bichler, Esq.   
Fond Du Lac Reservation 
1720 Big Lake Road Cloquet, MN 55720 
 
Attorney for Fond Du Lac Band of Chippewa 

Sara Van Norman, Esq.   
Van Norman Law, PLLC 
310 4th Avenue South, Suite 5010 
Minneapolis, MN 55415 
 
Attorneys for Fond Du Lac Band of Chippewa 

Ann Marcotte (#0304414)  
 
P.O. Box 192 Hill City,  
MN 55748  
(218) 256-0277  
 
Board Chair of Amicus Curiae Northern 
Counties Land Use Coordinating Board 

STOEL RIVES LLP  
 
Marc A. Al (#0247923)  
Andrew P. Moratzka (#0322131)  
 
33 South Sixth Street, Suite 4200  
Minneapolis, MN 55402 (612) 373-8801 
marc.al@stoel.com andrew.moratzka@stoel.com  
 
Attorneys for Amicus Curiae Flint Hills 
Resources Pine Bend, LLC 

 
  

mailto:rcm@hanftlaw.com
mailto:andrew.moratzka@stoel.com


 
 

TABLE OF CONTENTS 
 

ISSUES PRESENTED ........................................................................................................ 1 
 

STATEMENT OF THE CASE AND THE FACTS ........................................................... 4 
A.    Enbridge’s Mainline Pipeline System and the Decade-Long Expansion of 
Pipeline Capacity from Canada and North Dakota. ......................................................... 5 
B.    Oil Supply, Oil Demand, The Ongoing Oil Glut, And Pipelines. .......................... 9 
C. Enbridge’s Economic Case for Needing a New Pipeline in a Weak 
Demand/Oversupply Market. ......................................................................................... 11 
D. Enbridge’s “Safety” Case for a New Pipeline. .................................................... 14 
E.    The Project’s Risks to Minnesota Waters and the Global Climate. ..................... 17 
F. Procedural History ............................................................................................... 21 

1. Environmental Review ..................................................................................... 21 
2. Contested case proceedings .............................................................................. 23 
3. Certificate of Need decision ............................................................................. 24 
4. Routing Permit .................................................................................................. 25 

 

SUMMARY OF ARGUMENT ......................................................................................... 26 
 

ARGUMENT ..................................................................................................................... 30 
I. THE “SECOND REVISED” ENVIRONMENTAL IMPACT STATEMENT 
DOES NOT ADEQUATELY ADDRESS THIS COURT’S CONCERN BECAUSE IT 
DOES NOT ASSESS THE POTENTIAL IMPACT OF A SIGNIFICANT OIL SPILL 
INTO LAKE SUPERIOR OR THE LAKE SUPERIOR WATERSHED. .................... 30 
II. THE PUC’S CONCLUSION THAT ENBRIDGE MET ITS BURDEN OF 
PROVIDING AN ACCURATE FORECAST SHOWING EVER-INCREASING 
DEMAND FOR THE CRUDE OIL IT WOULD TRANSPORT IS BASED ON THE 
WRONG LEGAL STANDARD AND CANNOT BE RECONCILED WITH THE 
EVIDENCE.................................................................................................................... 36 

A. The PUC has consistently applied the wrong legal standard. .......................... 36 
B. Current long-range forecasts for crude oil demand do not support the PUC’s 
apparent assumption that demand will be “ever-increasing.” .................................... 41 



 
 

III. THE PUC’S DECISION THAT THE BENEFITS OF THIS PROJECT 
OUTWEIGH ITS NEGATIVE CONSEQUENCES WAS PREDICATED ON THE 
WRONG LEGAL STANDARDS AND WAS NOT SUPPORTED BY THE 
EVIDENCE.................................................................................................................... 44 

A. Despite repeated entreaties, the PUC refused to read its CN rules in light of its 
independent obligations under the Minnesota Environmental Policy Act, the 
Minnesota Environmental Rights Act, the public trust doctrine, and the Next 
Generation Energy Act, and therefore applied the wrong legal standard. ................. 45 
B. Under a correct interpretation of the rule, the risks and costs of this proposed 
project clearly exceed any putative benefits. ............................................................. 48 

IV. THE PUC’S DETERMINATION THAT THERE ARE NO REASONABLE 
ALTERNATIVES TO THE PROPOSED PROJECT AND ROUTE THAT POSE 
LESS RISK TO MINNESOTA’S ENVIRONMENT IS NOT SUPPORTED BY THE 
EVIDENCE AND IS ARBITRARY AND CAPRICIOUS........................................... 52 

 

CONCLUSION ................................................................................................................. 56 
 

  



 
 

TABLE OF AUTHORITIES 

Cases 

Association of Oil Pipe Lines v. FERC, 83 F.3d 1424 (D.C. Cir. 1996) ........................... 27 

In re Enbridge Energy, 930 N.W.2d 12 (Minn. Ct. App. 2019) ................................ passim 

In re Excelsior Energy, Inc., 782 N.W.2d 282 (Minn. Ct. App. 2010) ............................. 38 

Fairchild v. City of St. Paul, 46 Minn. 540, 544, 49 N.W.2d 325 (1891) ......................... 38 

Hebert v. City of Fifty Lakes, 744 N.W.2d 226 (Minn. 2008) .......................................... 38 

In re Minnesota Power’s Petition for Approval of EnergyForward Resource Package, 

938 N.W.2d 843 (Minn. Ct. App. 2019) ............................................................ 28, 32, 33 

Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Auto Ins. Co., 463 U.S. 29 (1983) 27, 47 

In re NorthMet Project Permit to Mine Application, 940 N.W.2d 216 (Minn. Ct. App. 

2020) .............................................................................................................................. 46 

Pope County Mothers v. MPCA, 594 N.W.2d 233 (Minn. Ct. App. 1999)....................... 27 

Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 440 F.Supp.3d 1 (D.D.C. 2020)

 ........................................................................................................................................ 51 

White Bear Lake Restoration Ass’n v. Minnesota Dept. of Nat. Resources, 946 N.W.2d 

373 (Minn. 2020). .................................................................................................... 46, 47 

 

Statutes 

Minn. Stat. § 14.69 .............................................................................................................. 1 

Minn. Stat. § 116B.09 ........................................................................................................ 26 

Minn. Stat. § 116D.03 ....................................................................................................... 45 

Minn. Stat. § 116D.04 ................................................................................................ passim 

Minn. Stat. § 216B.243 ............................................................................................... passim 

Minn. Stat. §  216C.05 ....................................................................................................... 47 

Minn. Stat. § 216G.02 ................................................................................................... 4, 53 

Minn. Stat. § 216H.02 ....................................................................................................... 47 

 



 
 

Regulations 

FERC Order No. 561……………………………… ........................ ……….……………37 

FERC Order No. 571 ......................................................................................................... 36 

FERC Order No. 572………… ……………………………………….…….………..37 

Minn R. 7852.1400-.1500 ……………………………………………………...………53 

Minn. R. 7853.0130 .................................................................................................... passim 

 



1 
 

 

ISSUES PRESENTED 

1. In In re Enbridge Energy, 930 N.W.2d 10 (Minn. Ct. App. 2019), this Court 

rejected the environmental impact statement (EIS) prepared for the controversial 

Line 3 project because it did not evaluate the impacts of a major oil spill into Lake 

Superior, the St. Louis Estuary, or the Lake Superior watershed.  Is the addition of 

one estimate of how far a 13-minute oil spill might travel in 24 hours if it occurred 

at a creek over 30 miles from Lake Superior sufficient to satisfy this Court’s 

concerns?  

 

Respondent PUC concluded that it was. 

 

Apposite Authorities:  Minnesota Environmental Policy Act (MEPA), Minn. Stat. 

§ 116D.04 

 

2.  Did the decision of respondent PUC to grant Enbridge a Certificate of Need 

without requiring an oil demand forecast establishing the need for the project 

violate the requirements of Minnesota’s statute and rules governing large energy 

facilities? 

 

Respondent PUC concluded that it did not. 
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Apposite Authorities:  Minn. Stat. § 216B.243; Minn. R. 7853.0130 

Minnesota Environmental Policy Act (MEPA), Minn. Stat. §§ 116D.03, 

subd. 1; 116D.04, subd. 6 

 

3.  Did respondent PUC’s conclusion that, even without proof of demand, Enbridge’s 

agreement to retire an older pipeline if permitted to build a much larger new one 

satisfy the requirements of the Certificate of Need statute and the Minnesota 

Environmental Policy Act (MEPA)  when: 

 

a. The new pipeline would carry twice as much oil, and carry heavier higher-

sulfur grades that would be very difficult or impossible to remediate in the 

event of a spill;  

b. The new pipeline would open a new pipeline corridor through some of 

Minnesota’s most fragile, highest quality water resources, and put 

thousands of acres of additional land, hundreds of additional waterbodies, 

and several hundred additional wetlands at risk that were not at risk before; 

c. Alternative routes that would pose a much lower risk to water resources are 

available; and  
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d. The production and consumption of the additional Canadian tar sands oil 

that would flow through the pipeline would have climate consequences 

with a likely social cost in the billions of dollars? 

 

Respondent PUC concluded that it did. 

 

Apposite Authorities:  Minn. Stat. § 216B.243; Minn. R. 7853.0130 

Minnesota Environmental Policy Act (MEPA), Minn. Stat. §§ 116D.03, 

subd. 1; 116D.04, subd. 6 

 

4. Did respondent PUC’s decision to reject less environmentally damaging 

alternatives if they would not be owned by Enbridge or would not use Enbridge’s 

Clearbrook and Superior tank farms meet the requirements of the Certificate of 

Need and pipeline routing statutes and rules, and of MEPA? 

 

Respondent PUC concluded that it did. 
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Apposite Authorities:  Minn. Stat. § 216B.243; Minn. R. 7853.0130; Minn. Stat. § 

216G.02; Minnesota Environmental Policy Act (MEPA), Minn. Stat. §§ 116D.03, 

subd. 1; 116D.04, subd. 6. 

 

STATEMENT OF THE CASE AND THE FACTS 

 This appeal challenges three separate decisions made by respondent Minnesota 

Public Utilities Commission (PUC) to authorize the construction of Enbridge’s 

controversial Line 3 project: 

(1) the decision that minor revisions to the environmental impact statement (EIS) for 

Line 3 adequately addressed the concerns this Court raised when it rejected the 

first EIS in In re Enbridge Energy, 930 N.W.2d 12 (Minn. Ct. App. 2019);  

(2) the 2018 decision to grant a Certificate of Need for the Line 3 project under Minn. 

Stat. § 216B.243, renewed in 2020; and 

(3) the 2018 decision to grant Enbridge a Routing Permit for Enbridge’s preferred 

new pipeline corridor, also renewed in 2020.1   

 
1 The PUC granted the Certificate of Need and Routing Permit in 2018.  Addendum (“Add.”) items 2, 3.  In 2019, 
this Court reversed and remanded the case to the PUC to remedy insufficiencies in the environmental impact 
statement (EIS), which invalidated the CN and RP under the Minnesota Environmental Policy Act (MEPA), Minn. 
Stat. § 116D.04,, subd. 2b.  On May 1, 2020, the PUC found that revisions to the EIS had remedied the problems 
this Court identified, found that the new “second revised” EIS met MEPA’s requirements, and then simply reissued 
the 2018 CN and RP without any substantive changes.  Add. 6  The PUC then denied reconsideration of those 
decisions on July 20, 2020, Add. 7, and this appeal followed.   
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Line 3, for purposes of this appeal, is the Minnesota portion of a new 36-inch crude 

oil pipeline Enbridge is currently constructing, designed to carry 760,000 barrels per day 

of primarily heavy high-sulfur “diluted bitumen” or “dilbit” from the Alberta tar sands to 

refineries and export terminals in the Midwest, eastern Canada, and the Gulf Coast.  This 

is the Line 3 project’s second trip to the court of appeals, and several of the other permits 

this project requires are now on appeal or in litigation. This appeal is limited to the 

decisions of the PUC. 

 

A. Enbridge’s Mainline Pipeline System and the Decade-Long Expansion of 
Pipeline Capacity from Canada and North Dakota. 

 

Enbridge, the large Canadian pipeline company, owns and operates a system of 

sixteen crude oil pipelines in the United States and Canada—Lines 1, 2A, 2B, 3, 4, 5, 6A, 

6B, 7, 10, 11, 14/64, 61. 62. 65, and 67—that deliver Canadian crude oil, primarily 

heavy, high-sulfur “diluted bitumen,” from the Western Canada Sedimentary Basin, and 

also lighter “fracked” crude oil from the Bakken shale formation in North Dakota to 

refineries in the Midwest, in eastern Ontario, and on the Gulf Coast.2   That system is 

called the Enbridge “Mainline” system.3  Six of those pipelines run through Minnesota 

along a corridor extending from North Dakota to an Enbridge tank farm near Clearbrook, 

where another pipeline brings in light oil from North Dakota’s Bakken shale region. 

 
2 Add. 1, ALJ Report, Findings 21, 22 
3 Id., finding 20. 
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From there the Mainline pipelines follow a route near U.S. 2 to Enbridge’s facilities in 

Superior, Wisconsin, along a corridor Enbridge’s predecessors selected many decades 

ago, long before the advent of any meaningful environmental or pipeline safety 

regulation.4  From Superior, some of the lighter oil travels east through northern 

Wisconsin and the upper peninsula of Michigan, across the Straits of Mackinac, and 

south to refineries in Sarnia, Ontario (Line 5).  The heavier Canadian tar sands oil goes 

south through Wisconsin to Enbridge’s terminal in Flanagan, Illinois, where some goes to 

Midwestern and eastern Canada refineries, but most goes through Enbridge’s Flanagan 

South pipeline to Cushing, Oklahoma and then to refineries and export terminals on the 

Gulf Coast. This map from this Court’s opinion in In re Enbridge Energy, 930 N.W.2d 

12 (Minn. Ct. App. 2019) shows where the various pipelines are located:  

 
4 Doc. CN 2788 at 31, lines 1-14. 
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All of the pipelines in the Mainline system operate as one integrated system, 

working together to transport multiple grades of oil to various locations.  Shippers pay to 

use the “system,” not any individual pipeline.5 

 Since 2008, Enbridge has doubled the capacity of the Mainline system, from about 

1.5 million barrels per day (bpd) to approximately 3 million bpd today.  One of the six 

pipelines currently in the Mainline system is the existing Line 3, which was constructed 

in 1967.  Back in 2008, due to high maintenance costs and deterioration of the pipe, 

Enbridge reduced Line 3’s throughput to about 390,000 bpd and, since then, has only 

used it for lighter grades of oil.  That diminished Line 3 capacity has, however, been 

“replaced” many times over in the past twelve years, with, for example: 

• Line 67, or the “Alberta Clipper” line, which went into service in 2010, initially 

carrying up to 450,000 bpd, now with a capacity of 880,000 bpd, mostly heavy tar 

sands oil; 

• The Dakota Access Pipeline (DAPL), not part of the Mainline system, but part-

owned by Enbridge is used to carry light oil from the Bakken shale region in 

North Dakota to terminals in Illinois and then beyond.  DAPL’s current capacity is 

570,000 bpd, but that capacity will double in 2021; 

 
5 Add. 1, ALJ Report, Finding 26 
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• Enbridge’s “Mainline optimization” program, which has recently added another 

350,000 bpd to the existing Mainline system. 

Enbridge has not been alone in expanding pipeline capacity to move Canadian oil 

to “tidewater,” places where crude oil or refined petroleum products can gain access to 

global markets.  There are currently two other major pipeline projects under construction 

to carry “tar sands” oil from Alberta: 

• The Trans Mountain Expansion Project (TMEP), currently being constructed by 

the Canadian federal government, which will carry an additional 590,000 bpd 

from Alberta to a terminal on the Pacific coast; and 

• TC Energy’s KeystoneXL pipeline, now under construction, which would have the 

capacity to carry 830,000 bpd of Alberta “tar sands” oil to Cushing, Oklahoma, 

and from there to Gulf Coast refineries and export terminals. 

The “new Line 3” project Enbridge is proposing will increase its Mainline 

system’s net capacity by another 370,000 bpd, to nearly 3.4 million bpd, assuming that 

Enbridge follows through on retiring the “old Line 3” pipeline. 
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B. Oil Supply, Oil Demand, The Ongoing Oil Glut, And Pipelines. 

 

This decade-long expansion of pipeline capacity has taken place during a time of 

radical change in the oil markets.  In 2008, when this expansion of Canadian pipeline 

capacity began in earnest, U.S. oil production was insufficient to meet rising demand 

from domestic refineries, and in fact had declined from a peak of 5.8 million bpd in 1970 

to 5.1 million bpd in 2008.  Many U.S. refineries, including the Flint Hills Pine Bend 

refinery in Rosemount, addressed the relative unavailability of sufficient crude oil by 

investing in “coker units” and other refinery modifications so they could use heavier 

high-sulfur oil from Canada.  Projects like Enbridge’s “Alberta Clipper” pipeline (Line 

67) were justified as necessary to meet the growing demand and expansion plans of U.S. 

refineries. 

 Then, however, came the “fracking revolution” and an explosion in U.S. oil 

production, much of it in the Permian basin in Texas, and in the Bakken shale formation 

in North Dakota.  By 2014, U.S. oil production had increased to more than 8.6 million 

bpd, and by early 2020, U.S. crude oil production was approaching 13 million bpd.6  This 

newer U.S. oil production is typically higher-quality lighter grade oil, and less expensive 

to produce than “tar sands” oil from Canada. 

 
6 U.S. Energy Information Administration (EIA), U.S. Field Production of Crude Oil, 1920-2020, 
https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCRFPUS2&f=M 
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 At the same time that production and pipeline capacity have been increasing, 

however, North American demand for refined oil products (gasoline, distillate, jet fuel), 

and therefore refinery demand for crude oil, has been flat or even declining for the past 

several years.7  In 2020, of course, because of the Covid-19 pandemic, demand 

plummeted to levels not seen since the early 1970s,8 and whether it will ever recover to 

even 2019 levels in the next decade remains in question.  The result of the explosion in 

U.S. production, the expansion of pipeline capacity, and the flattening of demand has 

been a chronic oil supply glut, and oil prices often below breakeven prices.   For many 

years now, Midwest refiners who serve Minnesota markets have had little or no trouble 

securing all the crude oil of whatever grade they need at historically low prices, even 

when operating at full capacity.  

 In the meantime, however, oil producers do still compete with each other for what 

has been a shrinking market. In recent years, Canadian oil producers have been at a 

competitive disadvantage, and have been forced to accept significant price discounts from 

the benchmark prices U.S. producers receive.  Heavier oils like the “tar sands” oil 

produced in Alberta receive lower prices than lighter oils, because lighter oils are easier 

and cheaper to refine.  High transportation costs from the remote landlocked Alberta tar 

sands region, including the cost of transporting and adding “diluent” to tar sands 

“bitumen” so it can flow through pipes, have also led to substantial price discounts.  That 

 
7 EIA, “Drop in petroleum demand led to rise in crude oil inventories and low refinery utilization” Today in Energy 
(July 9, 2020).  In Minnesota, demand for petroleum products has been declining for 20 years, due to the use of 
ethanol and progressive renewable energy and conservation policies.  Add. 1, ALJ Report, Finding 593. 
8 Id. 
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is why the “Western Canada Select” benchmark price is always lower than the “West 

Texas Intermediate” price that applies to most U.S. crude oil production, and can be even 

lower due to additional price discounts.9 

 But additional transport capacity to eliminate bottlenecks can reduce those costs, 

and thereby reduce those price discounts.  Consequently, Alberta tar sands producers 

have been seeking additional pipeline capacity for years to try to reduce the price 

discounts they face in the market.10 

 

C.  Enbridge’s Economic Case for Needing a New Pipeline in a Weak 
Demand/Oversupply Market. 

 

Making Alberta oil production more competitive against U.S. oil production in a 

declining oil market is not, however, a legal basis for obtaining a Minnesota Certificate of 

Need for a new pipeline.  As in most states, Enbridge has to demonstrate “need” for the 

project based on consumer demand for the energy the pipeline would carry, not on 

shipper demand for pipeline capacity.  Minn. Stat. § 216B.243.  Under current and likely 

future market conditions, Enbridge cannot and has not provided any evidence to show 

that consumer demand for refined oil products or refinery demand for crude oil to meet 

 
9 See generally “Differentials Explained:  Why Alberta Crude Sells at a Deep Discount” Oil Sands Magazine (Dec. 
13, 2018), https://www.oilsandsmagazine.com/market-insights/crude-oil-pricing-differentials-why-alberta-crude-
sells-at-deep-discount-to-wti 
10 Id. 
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that consumer demand is going to increase.  So instead Enbridge has taken two 

alternative approaches to try to prove “need” for this new pipeline.  

 The first was to provide supply forecasts from the Canadian Association of 

Petroleum Producers (CAPP), the industry trade association. Not surprisingly, CAPP’s 

member surveys show that Canadian oil producers intend to increase their production in 

coming years.11  During the contested case hearing, however, there was substantial 

testimony explaining why those industry survey results were both unreliable and not a 

valid proxy for actual oil demand forecasts: 

• The CAPP members whose survey answers drive the CAPP supply forecasts do 

not disclose their oil price assumptions, they do not disclose their demand 

assumptions, and they do not disclose their methodology.12 

• CAPP’s express purpose is to advocate for the expansion and development of the 

Canadian oil industry, and to increase investment, and its forecasts are biased 

toward optimistic assessments of future production;13 

• CAPP supply forecasts have in the past been quite inaccurate, illustrating the 

nonviability of relying on any single forecast;14 

 
11 CN Doc. 437 (Earnest testimony). 
12 Add. 1, ALJ report, Findings 562-565; CN Doc. 1292 at 21-22 (Stockman direct); CN Doc. 1320 at 7 (Joseph 
direct). 
13 Add. 1, ALJ Report findings 566-567; CN Doc. 1292 at 22-24 (Stockman direct); CN Doc. 1320 at 7 (Joseph 
direct). 
14 Add. 1, ALJ Report, findings 568-569; CN Doc.1292 at 23 (Stockman direct); CN Doc. 1306, Sched. MF-1, at 23, 
38-39 (Fagan direct). 
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• The assumptions that supply creates demand, that whatever Canadian producers 

produce will be soaked up by global demand even if North American demand 

continues to decline, and that demand for refined oil product does not affect prices 

and therefore production, are fundamentally flawed;15 

• A widely used model for predicting production levels based on price levels—the 

UCube Database from Rystad Energy—shows that at a $50/barrel oil price 

assumption,16 Canadian oil supply has already peaked, and will likely drop 

significantly through 2030.17 

 

At current prices, even if demand for oil were to increase to pre-pandemic levels, that 

demand would likely be met by Permian and Bakken oil first, not by more expensive, 

lower quality Canadian tar sands oil. 

 Enbridge’s second alternative approach was to try to conflate consumer demand 

for “energy” with Canadian shipper demand for pipeline capacity.  That was based on the 

pre-pandemic existence of “apportionment” on Enbridge’s Mainline system.  As a 

common carrier, Enbridge accepts monthly “nominations” from shippers indicating how 

much oil they would like to transport through the system. If the total of the nominations 

exceeds the capacity of the system, then the shippers are pro-rated or “apportioned.” 

 
15 Add. 1, ALJ Report, finding 585. 
16 The most recent Western Canada Select price was $33.34/bbl, https://oilprice.com/oil-price-charts/block/49 
17 Add.1, ALJ Report, finding 577; CN Doc. 1292 at 10 (Stockman direct). 
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There was no evidence, however, that shipper “nominations” are reliable 

indicators of consumer energy demand, or even necessarily how much oil shippers really 

intended to ship.  Nor was there any evidence that “apportionment” had at any recent 

time prevented any refinery—including the two refineries in Minnesota—from getting all 

the crude oil feedstock they needed.18  The only parties affected by “apportionment” are 

the Canadian producers who would like additional pipeline capacity to lower their price 

discount.  There was no evidence that “apportionment” was any indicator of increasing 

consumer demand. 

D.   Enbridge’s “Safety” Case for a New Pipeline. 

 

Given the lack of evidence that growing consumer demand for oil can justify a 

new pipeline, Enbridge has from the first tried to skirt the demand question by 

characterizing the “new Line 3” as a “safety” project.  Instead of giving this new pipeline 

a new name or number, as it has in the past, as it did with the very similar “Line 67” or 

“Alberta Clipper” project ten years ago, Enbridge has characterized this as a “new Line 

3” and as merely a “replacement” for the “old Line 3,” which is deteriorating and 

becoming more expensive to maintain.  Enbridge’s argument is that “replacing” an old 

pipeline with a new pipeline can only reduce the risk of an oil spill and therefore this 

project will make Minnesota safer.  

 There is considerable evidence in the record that challenges that argument: 

 
18 Add. 1, ALJ Report, Finding 631. 
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• The new pipeline will carry twice as much oil, 760,000 barrels per day vs. 

390,000, which is not a “replacement” and which increases the potential size of 

any spill; 

• The new pipeline will carry primarily heavy “diluted bitumen” or “dilbit,” not the 

light oil “old Line 3” is carrying.  Dilbit is more likely to adhere to surfaces, and to 

sink as it binds to solids suspended in water, and poses significantly greater clean-

up challenges;19  

• The old Line 3 runs through the Leech Lake Reservation on an easement that 

expires in 2029,20 and so will have to be “replaced” or retired in a few years 

anyway, while a new pipeline in a new corridor could be in operation for 40 years 

or more. 

• Half of the new pipeline will run through a new pipeline corridor, rather than 

follow the current Mainline system path.  From Enbridge’s Clearbrook terminal, 

this new pipeline will turn south, pass through the La Salle Creek Scientific & 

Natural Area, skirt the northeast corner of Itasca State Park, and then travel 

through the shallow aquifer region near Park Rapids.  Then the line turns east and 

travels across Minnesota lake country before it again joins the existing Mainline 

corridor in Carlton County. 21That means thousands of acres of land, hundreds of 

 
19 See generally National Academy of Sciences (NAS), Spills of Diluted Bitumen from Pipelines:  A Comparative 
Study of Environmental Fate, Effects, and Response (2018) for a detailed explanation of the special and often 
intractable challenges posed by a dilbit spill.  https://www.nap.edu/catalog/21834/spills-of-diluted-bitumen-from-
pipelines-a-comparative-study-of  
20 Pipeline easements over reservation land can only last 20 years, and the ones for all six pipelines at Leech Lake 
expire in 2029.  Add. 1, ALJ Report, Findings 446-447. 
21 The map at page ___ supra shows the new route. 

https://www.nap.edu/catalog/21834/spills-of-diluted-bitumen-from-pipelines-a-comparative-study-of
https://www.nap.edu/catalog/21834/spills-of-diluted-bitumen-from-pipelines-a-comparative-study-of
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waterbodies, and hundreds of protected wetlands not currently at risk from an oil 

spill will be for the first time be exposed to that risk while the current Mainline 

corridor continues in operation.  That also means hundreds of miles of new 120-

foot right-of-way will have to be clearcut, and all those waterbodies and wetlands 

will have to be either trenched through or tunneled under.22 

• There is little evidence to support the proposition that newer pipelines are any 

safer than older ones.  Data from the Pipeline and Hazardous Materials Safety 

Administration (PHMSA) shows that newer (less than 10 years old) pipelines have 

had a greater number of reported spill and leak incidents than older pipelines have 

had.23  The Keystone pipeline, put into service less than ten years ago, is a nearby 

example of a newer pipeline that has suffered several major spills already.24  

Likewise, newer leak detection systems only detect 20 to 30 percent of spills, 

worst-case leak detection times can be “hours and sometimes weeks,” automatic 

valve-closure systems do not always work, and human error is a constant, no 

matter how old or new the steel or coating is in a pipeline.25 

 
22 Revised EIS at ES-17, quoted in Add. 1, ALJ Report, Finding 854. NOTE:  Respondent PUC has spread the 
various versions of the environmental impact statement (EIS) for this project, including the most recent version from 
December 9, 2019,  over hundreds of different document numbers, mostly out-of-order, in the Record Index, making 
it wholly impracticable for citation purposes.  The second revised EIS is, however, readily available at the 
Department of Commerce’s website, at https://mn.gov/eera/web/file-list/13765/, and we encourage the Court to go 
to that website for EIS references 
23 Pipeline Safety Trust, Are Old Pipelines Really More Dangerous? (Spring 2015), https://pstrust.org/wp-
content/uploads/2013/03/Incidents-by-age-of-pipes-PST-spring2015-newsletter-excerpt.pdf 
24 “Keystone Pipeline Spill History,” BOLD Nebraska (Nov. 7, 2019), http://boldnebraska.org/keystone-pipeline-
spill-history/, CN Doc. 3736, App. EE (FOH Petition for Reconsideration of PUC May 1 Orders). 
25 See generally Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 440 F.Supp.3d 1 (D.D.C. 2020)(summary 
of expert testimony on safety of newer pipelines)., The revised EIS for this project also reports that most reported 
spills in Minnesota have not been due to pipeline corrosion but to human error.  Revised EIS,Table 10.1-4, at 10-18 
to 10-19.   

NOTE:%20%20Respondent%20PUC%20has%20spread%20the
https://mn.gov/eera/web/file-list/13765/
http://boldnebraska.org/keystone-pipeline-spill-history/
http://boldnebraska.org/keystone-pipeline-spill-history/
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• In its sworn testimony, Enbridge is clear that the issue with the old Line 3 is not its 

safety, but rather the growing cost of its maintenance.  As Enbridge’s 

representative testified: 

Line 3 can continue to operate safely with timely maintenance.  

Because of the time-dependent threat of external corrosion, it is 

expected that the frequency of maintenance activities will increase in 

an exponential fashion with associated landowner and environmental 

impacts, and sometimes interruptions to the operation of the 

pipeline.   Enbridge’s effective integrity program for Line 3 has 

actually improved the safety of Line 3.  In the U.S. there has not 

been a significant release because of cracking or corrosion since 

2003.26 

In other words, the new project may reduce Enbridge’s maintenance costs, but it 

will not necessarily be any safer. 

E.  The Project’s Risks to Minnesota Waters and the Global Climate. 

 

While it is not clear whether a new pipeline would be any safer than an older one, 

the record does show that the environmental risks of the new pipeline project are 

substantial. 

 
26 CN Doc. 1609 at 4-5, lines 127-135 (Kennett rebuttal). 
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 The proposed pipeline would travel through some of the highest quality water 

resources in the state.27  The project would trench through or tunnel under 227 

waterbodies, including 47 designated waterbodies, 174 streams, six trout streams, 16 

impaired water bodies, and 818 protected wetlands.28  Within 2,500 feet of the proposed 

route, there are 181 wild rice lakes; within 10 miles downstream, there are 982 wild rice 

lakes.29  The project would cross 15 major watersheds in Minnesota, which contain 7,937 

lakes.30 

 The project poses a risk to 26,382 acres of high groundwater contamination 

susceptibility, 25,765 acres of high vulnerability water table aquifers, and 16,299 acres of 

high pollution sensitivity areas.  It would expose 12,318 acres of unusually sensitive 

ecological (high consequence) areas and 2,444 acres of high consequence drinking water 

sources and over 83,000 acres of drinking water interests to the risks of accidental 

releases.  The route is also within 2,500 feet of over 28,000 acres of Minnesota Biological 

Survey (MBS) sites of biodiversity significance.31 

 The risks are compounded by the fact that half the route does not follow the 

existing Mainline corridor, which means construction itself will be far more destructive: 

 
27 Add. 1, ALJ Report, Finding 845; Revised EIS, Executive Summary, at ES-16, https://mn.gov/eera/web/file-
list/13765/. 
28 Add. 1, ALJ Report, Finding 846; Revised EIS at 5-100 to 5-103, 5-294, https://mn.gov/eera/web/file-list/13765/. 
29 Add. 1, ALJ Report, Finding 846: Revised EIS at 10-150, https://mn.gov/eera/web/file-list/13765. 
30 Add. 1, ALJ Report, Finding 847. 
31 Add. 1, ALJ Report, Finding 845; Revised EIS at at ES-16, 5-37, 10-147, 10-153, 10-149, 
http://mn.gov/eera/web/file-list/13765/. 

https://mn.gov/eera/web/file-list/13765/
https://mn.gov/eera/web/file-list/13765/
https://mn.gov/eera/web/file-list/13765/
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The proposed project would require that an approximately 120-foot-wide 

construction work area be cleared in upland areas and an approximately 

950foot-wide construction work area be cleared in wetlands.  Forested 

uplands and woody wetlands within the permanent right-of-way through 

northern Minnesota would be permanently converted, thereby permanently 

affecting more forested land cover and wildlife habitat than any other CN 

Alternative.  A total of 38 miles of the Applicant’s proposed project, for 

example, would cross and permanently fragment 21 large-block forested 

and wood wetland habitats (i.e. habitats larger than 100 acres).  This would 

permanently impact approximately 2, 202 acres of forest and woody 

wetlands.32 

And, opening up a new pipeline corridor of course creates a higher probability that 

Enbridge will use the new corridor for other new or rerouted pipelines.  Enbridge already 

has an easement for at least two pipelines along the same route.33 

 As mentioned above, all of Enbridge’s current pipelines in Minnesota run through 

the Leech Lake Reservation, on an easement set to expire in 2029.34 The Leech Lake 

Tribal Council has advised Enbridge that it will not renew that easement.   Consequently, 

it is reasonably foreseeable that, if this new pipeline project is ultimately approved, all six 

 
32 Revised EIS at ES-17, https://mn.gov/eera/web/file-list/13765/,  quoted in Add. 1, ALJ Report, Finding 854. 
33 Add. 1, ALJ Report, Finding 856. 
34 Add. 1, ALJ Report, Findings 446-447. 
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Mainline pipes will move to the new corridor, which will multiply the risks outlined 

above. 

 The project will also run very close to Lake Superior and to the St. Louis River 

estuary.  The line will cross the Pokegama and Little Pokegama Rivers just before they 

empty into the St. Louis River.  A spill at one of those locations could have a particularly 

dramatic impact, although that potential impact has not yet been analyzed. 

The project will, of course, also have climate consequences, as will any project to 

build or expand fossil fuel infrastructure.  The Youth Climate Intervenors will likely 

discuss those climate impacts in greater detail, but the size of the potential impacts is 

evident.  The incremental life-cycle greenhouse gas emissions from the project will be 

nearly 200 million tons of CO2 equivalent per year, and the 30-year social cost of carbon 

for the incremental lifecycle GHG emissions is estimated at $287 billion.35 That means a 

social cost of nearly $3 billion for each percentage point additional tar sands oil 

production made more feasible by the project.  “Pipelines facilitate tar sands production 

growth. . . Any increase in tar sands production also leads to an increase in climate 

pollution, directly undermining efforts to address the climate crisis.”36 

 

 

 
35 Add. 1, ALJ Report, Finding 858; Revised EIS at EERA-42, https://mn.gov/eera/web/file-list/13765/. 
36 Id. 
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F.  Procedural History 

1. Environmental Review 

Before any permits for a project like this can be granted, there first must be an 

environmental impact statement that meets the requirements of the Minnesota 

Environmental Policy Act (MEPA), Minn. Stat. § 116D.04.  This Court reviewed the first 

version of the EIS for this project in In re Enbridge Energy, 930 N.W.2d 12 (Minn. Ct. 

App. 2019) and that opinion outlines the procedural history up until that date, when this 

Court sent it back to the PUC for revision to include an analysis of the impact of a major 

oil spill into Lake Superior, the St. Louis River estuary, or the Lake Superior watershed. 

On remand, the PUC delegated the responsibility for making the necessary 

revisions to the energy environmental research and analysis division of the Minnesota 

Department of Commerce (DOC-EERA).  DOC-EERA did not seek input from any of 

the parties to the case, except for Enbridge, and did not offer the public an opportunity to 

comment on the proper scope of any revisions.  It came back with revisions on December 

9, 2019.  What DOC-EERA added was one additional “fate analysis,” an assessment of 

how far a 13-minute spill37 would travel in 24 hours.  DOC-EERA chose the site where 

the proposed pipeline would cross Little Otter Creek, a small creek over 30 miles away 

 
37 The assumption is that Enbridge would detect any spill immediately, and then shut all the valves to stop the flow 
of oil through the pipe within 13 minutes. 
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from Lake Superior, and, not surprisingly, concluded that a spill at that location would 

likely not reach the Lake in that amount of time. 

Relator FOH and several other parties questioned why DOC-EERA did not select 

at least one water crossing much closer to the Lake, such as the Pokegama or Little 

Pokegama rivers, where the crossing site is close to where the rivers empty into the St. 

Louis River, near where the St. Louis empties into Duluth-Superior Harbor.  DOC-

EERA’s response was that it could not lawfully look at those sites because they were in 

Wisconsin, that the Wisconsin department of natural resources (WDNR) had already 

reviewed the impacts of a spill at that site, that segment of the pipeline had already been 

built, and that Little Otter Creek was interesting because there was faster moving water 

there than what was typical of the other water crossings.   Relator FOH argued that, far 

from being prohibited, the law required analysis of facilities located in Wisconsin if they 

needed Minnesota approval to operate and they could negatively impact Minnesota’s 

environment.  Relator FOH also pointed out that the Wisconsin DNR did not analyze the 

impact of a spill at those locations, and indeed explicitly hoped that Minnesota would do 

so.  Finally, relator FOH questioned the idea that it made sense to analyze a 

nonrepresentative water crossing instead of a more typical slow-moving-water situation, 

like the Kalamazoo River in Michigan, where an Enbridge pipeline spill in 2010 

contaminated over 30 miles of the River.  
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Nevertheless, the PUC found that the revisions met all of this Court’s 

requirements and approved the “second revised” EIS on May 1, 2020,38 and then denied 

reconsideration on July 20, 2020.39 

2. Contested case proceedings 

While the first EIS process was still being completed, and before any EIS had 

been found by the PUC or any other agency to be “adequate” under the Minnesota 

Environmental Policy Act (MEPA), the Office of Administrative Hearings (OAH) went 

ahead with an evidentiary hearing on Enbridge’s application for a Certificate of Need and 

a Routing Permit.40  Pre-filed written testimony was received, and then a live hearing to 

allow for the cross-examination of witnesses took place from November 1 to 20, 2017. 

On April 23, 2018, Administrative Law Judge (ALJ) Ann O’Reilly issued her 

Findings of Fact, Conclusions of Law, and Recommendation.41  The ALJ concluded that 

a CN and RP could be granted, but only if the new pipeline was constructed in the 

existing Mainline corridor, not along Enbridge’s preferred route.42 

 

 

 
38 Add. 6, CN Doc. 3724. 
39 Add. 7, CN Doc. 3794. 
40 Relator FOH objected, and sought continuance of the hearing until after the EIS had been found adequate.  That 
motion was denied.  Add. 1, ALJ Report, Findings 217, 218. 
41 Add. 1. 
42 Id.  
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3. Certificate of Need decision 

After the parties filed exceptions to the ALJ’s report, the PUC determined that it 

would grant Enbridge’s application for a Certificate of Need on September 5, 2018.43  

The Commissioners expressed their concern that the long-range energy demand forecast 

required by the statute and the rules had not been provided, but concluded that the safety 

threat posed by the existing line 3 justified granting Enbridge’s request so that Enbridge 

would agree to retire the old pipeline.44  The PUC denied reconsideration of its CN 

decision on January 23, 2019.45 

Then, after the EIS appeal, and after finding that the “second revised” EIS met 

MEPA’s requirements, the PUC renewed its 2018 CN decision without significant 

modification or any new rationale on May 1, 2020.46  This time, however, Commissioner 

Schuerger dissented, emphasizing the lack of evidence of demand to support the project, 

only made more important by the 2020 pandemic-related collapse in demand, and the 

even clearer evidence of the project’s substantial negative environmental and climate 

impacts.47  The PUC denied reconsideration of that decision, again over Commissioner 

Schuerger’s dissent, on July 20, 2020.48 

 

 
43 Add. 2. 
44 Id. 
45 Add. 5. 
46 Add. 6. 
47 Id. 
48 Add. 7. 
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4. Routing Permit 

The PUC granted a Routing Permit for Enbridge’s preferred route, after a 3-2 vote 

during deliberations, on October 26, 2018.49  The PUC rejected the “in-trench 

replacement” option the ALJ found to be the only one that could possibly be permitted, 

rejected the SA-04 route relator FOH had suggested, which would have taken a more 

direct course from Alberta across Minnesota to Enbridge’s Illinois terminals, but avoided 

Minnesota lake country, and rejected route proposals recommended by the Minnesota 

Pollution Control Agency (MPCA) and the Minnesota Department of Natural Resources 

(DNR), which would have stayed west and south of Minnesota lake country before 

turning north along an existing pipeline corridor up to Superior. 

The PUC denied reconsideration of that decision on January 18, 201950 and then 

renewed it without substantial change on May 1, 2020.51  That final decision was denied 

reconsideration on July 20, 2020, in the same order denying reconsideration of the 

finding that the “second revised” EIS to be adequate and renewing the 2019 Certificate of 

Need.52  These appeals followed. 

  

 
49 Add. 3 
50 Add. 4 
51 Add. 6 
52 Add. 7. 
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SUMMARY OF ARGUMENT 

 The Minnesota Administrative Procedure Act, Minn. Stat. § 14.69, provides that 

this Court “may reverse or modify the decision [of an agency] if the substantial rights of 

the petition are prejudiced because the administrative finding, inferences, conclusion, or 

decisions are: 

 

(a) In violation of constitutional provisions; or 

(b) In excess of the statutory authority or jurisdiction of the agency; or 

(c) made upon unlawful procedure; or 

(d) affected by other error of law; or 

(e) unsupported by substantial evidence in view of the entire record as submitted; 

or 

(f) arbitrary or capricious. 

 

An agency decision is “arbitrary and capricious” if: 

 

the agency relied on factors which the legislature had not intended it to consider, if 

it entirely failed to consider an important aspect of the problem, if it offered an 
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explanation for the decision that runs counter to the evidence, or if the decision is 

so implausible that it could not be ascribed to a difference in view or the product 

of agency expertise. 

 

Pope County Mothers v. MPCA, 594 N.W.2d 233, 238 (Minn. Ct. App. 1999); Motor 

Vehicle Mfrs. Ass’n v. State Farm Mutual Auto Ins. Co., 463 U.S. 29, 43 (1983); see 

generally Beck & Konar-Steenburg, Minnesota Administrative Procedure § 15.4.2(6) (3d 

ed. 2014). 

 

 This appeal involves three Minnesota Public Utilities Commission (PUC) 

decisions involving Enbridge’s controversial Line 3 crude oil pipeline project.  Each of 

those decisions was affected by application of the wrong legal standards, none of them 

were supported by substantial evidence, and all of them were arbitrary and capricious. 

 First, the PUC simply misinterpreted the law of the case this Court laid down in In 

re Enbridge Energy, 930 N.W.2d 12 (Minn. Ct. App. 2019).  This Court rejected the 

environmental impact statement (EIS) prepared for the project because it did not analyze 

the impact of a major oil spill into Lake Superior, the St. Louis River Estuary, or the Lake 

Superior watershed.  Instead of evaluating a potential spill at one of several water 

crossings just a few miles from the lower part of the St. Louis estuary and the Lake, the 

revised EIS looked at a creek crossing over 30 miles from the Lake, and only evaluated 
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how far a 13-minute oil spill would travel from that location in 24 hours.  That, of course, 

minimized the risk this Court was concerned about, and so neither this Court, the agency, 

the parties, or the public still know what risk this project poses to the Lake and the area 

nearest it.  The PUC contention that the closer crossings could not be evaluated because 

those crossings were in Wisconsin is inconsistent with this Court’s decision in In re 

Minnesota Power’s Petition for Approval of EnergyForward Resource Package, 938 

N.W.2d 843 (Minn. Ct. App. 2019), which held that agencies are obliged to do an 

environmental review of non-Minnesota facilities if those facilities need Minnesota 

agency approval to proceed, and the project may have significant Minnesota 

environmental impact.  Likewise, the PUC contention that they should defer to 

Wisconsin’s review of the Wisconsin section of the project is baseless because there was 

no Wisconsin review of the impacts of a spill from anywhere on that pipeline segment.  

The PUC’s conclusion that this EIS revision was sufficient to address the concerns this 

Court articulated must be reversed. 

 If this Court reverses the EIS determination, then it need not reach the Certificate 

of Need or Routing Permit decisions because they would be automatically invalid under 

the Minnesota Environmental Policy Act (MEPA), Minn. Stat. § 116D.04.  But if the 

Court does reach those issues, there are three reasons why those decisions must be 

reversed.  First, the PUC Certificate of Need is not consistent with the statute governing 

large energy facilities because Enbridge never produced the long-term oil demand 

forecast required by the law to support a finding of “need.”  Second, both the Certificate 



29 
 

of  Need and the Routing Permit are invalid because the PUC did not read its statutes and 

rules in light of the Minnesota Environmental Policy Act’s canon of construction 

favoring the environment, in light of the public trust doctrine that imposes a fiduciary 

duty on all state agencies to protect Minnesota waters,  in light of the greenhouse gas 

emission and climate goals of the Next Generation Energy Act, or in light of the 

requirement that statutes allowing the use of eminent domain, like the CN statute, must 

be strictly construed.  Third, the PUC’s decision in both cases to discount all of the 

environmental and climate risks posed by this project, and to reject alternative routes that 

would pose much less risk to Minnesota’s environment meet the definition of “arbitrary 

and capricious” and must be reversed.  

 The standard of review on the PUC’s legal determinations—on the law of the case 

under MEPA and on the materiality of MEPA, MERA, the public trust doctrine, and the 

NGEA in its interpretation of the certificate of need and routing permit statutes and 

rules—is de novo.  On its evidentiary findings, the test is whether there is substantial 

evidence to support them. 
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ARGUMENT 

I. THE “SECOND REVISED” ENVIRONMENTAL IMPACT STATEMENT 
DOES NOT ADEQUATELY ADDRESS THIS COURT’S CONCERN 
BECAUSE IT DOES NOT ASSESS THE POTENTIAL IMPACT OF A 
SIGNIFICANT OIL SPILL INTO LAKE SUPERIOR OR THE LAKE 
SUPERIOR WATERSHED. 

 

As this Court is aware, no state agency permit or certificate can be valid unless it 

is preceded by an environmental impact statement (EIS) that meets all of the 

requirements of the Minnesota Environmental Policy Act (MEPA), Minn. Stat. § 

116D.04.  Back in 2019, this Court reviewed the first version of the EIS, and reversed 

respondent PUC’s finding that the EIS was “adequate” under MEPA.  In that decision, In 

re Enbridge Energy, Limited Partnership, 930 N.W.2d 12 (Minn. Ct. App. 2019), the 

Court’s primary concern was that, even though the Line 3 project would travel directly 

through the Lake Superior watershed to Enbridge’s Superior terminal near the Lake itself, 

the EIS did not evaluate the impact of a major oil spill to Lake Superior or the Lake 

Superior watershed, or “explore methods by which”  risks to Lake Superior, the St. Louis 

River estuary, and the rest of the Lake Superior watershed “could be mitigated” in the 

planning and permitting of Line 3 under MEPA. Id. at 20, 28, 36; Minn. Stat. § 116D.04, 

Subd. 2a(a). 

 The PUC again delegated the responsibility for fixing the EIS to the Energy 

Environmental Review and Analysis Division of the state Department of Commerce 
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(DOC-EERA).  DOC-EERA, its consultant, and presumably Enbridge53 decided that they 

would attempt to address this Court’s concern by picking one creek crossing 32 miles 

from Lake Superior—the Little Otter Creek crossing—and do a “fate analysis,” a 

hydrological study of how far a 13-minute oil spill would travel in 24 hours from the 

study location.  Not surprisingly, the “fate analysis” concluded that a 13-minute oil spill 

at Little Otter Creek would likely not spread for 32 miles to Lake Superior in 24 hours, 

and, on that basis, concluded that a major Line 3 oil spill would not pose a significant risk 

to the Lake. 

 The revised EIS did not evaluate the potential impact of an oil spill in one or more 

of the water crossings actually near the Lake, where a spill would much more likely 

reach the St. Louis Estuary, Duluth-Superior harbor, and the Lake itself.  The Pokegama 

or Little Pokegama Rivers are obvious choices, both of which flow directly a short 

distance into the St. Louis River near where it empties into Duluth-Superior harbor. 

 Distance matters.  A major oil spill 32 miles away from Lake Superior poses a 

smaller risk than one five miles away.  The longer the distance, the more likely it is that a 

spill will either dissipate or be controlled before it reaches the waterbodies of concern in 

this Court’s previous decision.  Limiting the analysis to the Little Otter Creek crossing 

pre-determined the conclusion that a major oil spill on Line 3 would not threaten Lake 

 
53 DOC-EERA did not solicit comments on how best to proceed from anyone else involved in this dispute. 
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Superior, a conclusion that would likely be wrong if a closer water crossing were 

considered.  

DOC-EERA and, in turn, PUC relied on three arguments about why it chose not to 

consider the water crossings over the Pokegama or Little Pokegama Rivers. None of 

those arguments have any merit.  

 First, the PUC apparently believed that it could not lawfully consider a spill from a 

Line 3 segment in Wisconsin, even though much of the impact would be felt in 

Minnesota.  That reflected the PUC’s position at that time that it did not have jurisdiction, 

or could not constitutionally exercise jurisdiction, to consider facilities located outside 

Minnesota in an environmental review.  This Court flatly rejected that position in In re 

Minnesota Power’s Petition for Approval of the EnergyForward Resource Package, 938 

N.W.2d 843 (Minn. Ct. App. 2019), pet. for review granted (Minn. Mar. 17, 2020).  

There, this Court held that “the location of [a] project outside Minnesota does not prevent 

the commission from conducting MEPA review to inform its decision[s].” Id. at 853. If 

an out-of-state project needs Minnesota agency approval to proceed and could have 

significant environmental effects in Minnesota, that agency not only can but must do an 

environmental review that meets MEPA’s requirements. Id. 

 That holding fully applies here.  The PUC may not have had the authority to 

determine whether the Wisconsin segment of Line 3 would be constructed, but it has 

always had the authority to determine whether any oil would run through it.  And, as in 

Minnesota Power, which also involved a Wisconsin facility near Lake Superior quite 
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close to Enbridge’s Superior terminal, no one disputes that a major oil spill where the 

proposed Line 3 crosses watercourses in Wisconsin could have a significant effect on 

Minnesota’s environment.  Clearly then, spills at the Pokegama or Little Pokegama 

Rivers could have lawfully been reviewed in the EIS. And indeed should have been for 

the same reasons this Court ordered an EIS prepared for the proposed Nemadji power 

plant in Superior.  

 The second argument for refusing to consider sites closer to the Lake was that 

DOC-EERA and the PUC had an obligation to defer to the environmental impact 

statement prepared for the Wisconsin DNR when they evaluated the Wisconsin segment 

on the Sandpiper pipeline proposal.  There is no legal basis for the conclusion that 

Minnesota can thereby avoid its independent obligations to do its own environmental 

review.  But the fact is that, in this case, the WDNR EIS did not assess the impacts of a 

spill into the Lake or the watershed, and indeed expressly acknowledged that it made no 

attempt to assess “[t]he specific impacts of an oil spill into the St. Louis estuary and 

Duluth Harbor.”54  Indeed, it expressed the hope that Minnesota would do the kind of 

site-specific spill modeling for the project that would be helpful to Wisconsin, but 

determined that they could not wait for that to be completed before issuing their EIS.  

Wisconsin hoped Minnesota would do the job, and Minnesota is claiming that it has to 

defer to an analysis WDNR never did.  The result is that no one has done the assessment 

 
54 WDNR, Final Environmental Impact Statement—Enbridge Sandpiper Pipeline and Line 3 Replacement Projects 
(August 2016) § 8.4-2, https://dnr.wi.gov/files/pdf/pubs/ea/ea0229.pdf..   
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that would help decision-makers and the public understand the potential risk to the 

estuary, the harbor, and the Lake. 

 The third legal argument is that, since the Wisconsin portion of the new Line 3 has 

already been constructed, any review of potential spill consequences from those segments 

is now moot.  That makes no sense.  If the PUC decision to grant a Certificate of Need is 

reversed, and no new Line 3 is built across Minnesota to Superior, then there will not be 

oil running through the Wisconsin segment and therefore no additional risk to the St. 

Louis estuary, the Duluth Harbor, or Lake Superior itself.  That is more than enough to 

maintain a live controversy. 

The PUC also adopted a post hoc rationalization emphasizing how unique and 

nonrepresentative the Little Otter Creek crossing is—that it includes “rapids and 

waterfalls with the potential for sinking oil,” “large regions of environmentally 

susceptible receptors” and “a range of physical characteristics that add depth” to their 

previous modeling exercises.55 

 That may be true, but it is beside the point.  The major potential threats to Lake 

Superior, to the St. Louis River estuary, and to the Lake Superior watershed –the 

resources this Court directed PUC and DOC-EERA to consider—come from spills into 

relatively slow-moving water that flows into the St. Louis River and the Lake, waters 

such as the Pokegama and Little Pokegama Rivers. The Kalamazoo River, where 

 
55 Add. 6 at 8. 
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Enbridge’s massive 2010 spill occurred, is very slow-moving, with an average gradient 

class (less than 3 feet per mile) down to about 1 foot per mile where the spill occurred.56  

Yet, even with the Kalamazoo’s “flat water,” that spill contaminated a 30-mile stretch of 

the river that had been in excellent ecological condition.  If a spill happened at the 

Pokegama or Little Pokegama crossings, the Kalamazoo experience tells us that the oil 

could certainly reach Duluth Harbor and Lake Superior, the precise eventuality this Court 

ordered the PUC to address and one that PUC somehow avoids assessing in the revised 

EIS. 

 By limiting its analysis to the Little Otter Creek crossing, and not including even 

one of the water crossings much closer to the Lake, the second revised EIS understates 

the risks and does not comply with this Court’s direction.  A spill at Little Otter Creek 

would be disastrous, no doubt. But by not studying a spill that could more realistically 

reach the lake due to its proximity and hydrology, the revised EIS fails to address the 

concerns of this court and inform the government and public of the environmental risks 

of the Line 3 project. The extent of that risk could prompt the PUC or other agencies to 

reconsider whether a route that close to Lake Superior meets the requirements of the law.  

Because the second revised EIS—whether deliberately or inadvertently does not matter—

fails to acknowledge and analyze that risk, it does not address this Court’s concerns.  

That means the EIS for this project still does not meet the requirements of MEPA, and 

 
56 Michigan DNR, Kalamazoo River Assessment at 21 (Sept. 2015), 
http://www.michigandnr.com/PUBLICATIONS/PDFS/ifr/ifrlibra/Special/Reports/sr35/SR35.pdf 
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therefore, all of the permits for this project remain invalid because they have not been 

preceded by an adequate EIS. 

 

II. THE PUC’S CONCLUSION THAT ENBRIDGE MET ITS BURDEN OF 
PROVIDING AN ACCURATE FORECAST SHOWING EVER-INCREASING 
DEMAND FOR THE CRUDE OIL IT WOULD TRANSPORT IS BASED ON THE 
WRONG LEGAL STANDARD AND CANNOT BE RECONCILED WITH THE 
EVIDENCE. 

A.  The PUC has consistently applied the wrong legal standard. 

The statute governing certificates of need for large energy facilities like electric 

generation plants, high-voltage transmission lines, and crude oil pipelines places the 

burden on the applicant to “justif[y] its need,” Minn. Stat. § 216B.243, subd. 3, and 

requires the PUC to evaluate “the accuracy of the long-range energy demand forecasts on 

which the necessity for the facility is based.”  Minn. Stat. § 216B.243, subd. 3(1); see 

also Minn. R. 7853.0130.A(1).  In other words, any applicant who wants to build a large 

energy facility or expand its capacity must prove that the consumer demand for, in this 

case, oil, will be there to justify building it.  If no long-range energy demand forecast is 

submitted, or if the evidence indicates that long-range energy demand is flat or declining, 

then the CN should be denied.  Only when there is enough evidence in the record to show 

that it is more likely than not that consumer demand for the energy supply will be 

increasing can a CN be justified.  

 That is or should be a threshold requirement.  If an applicant cannot or does not 

meet that test, then there is no reason to go through the alternatives analysis in Minn. 
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Stat. § 216B.243, subd. 3(6) and Minn. R. 7853.0130.B or the balancing analysis in 

Minn. R. 7853.0130.C.  If a project is not needed to meet “the increase in the energy 

demand” or “future demand,” see Minn. R. 7853.0130.A(3), (4), then the PUC should not 

grant the CN. 

 The reasons for this requirement are straightforward.  When a company like 

respondent Enbridge secures a Certificate of Need for a project like this, it gets (1) 

eminent domain authority to condemn land and infringe on private property rights, Minn. 

Stat. § 117.48; (2) a guaranteed rate of return on its investment, to be paid in part by 

Minnesota consumers;57 and (3) the right to impose significant environmental risks on 

Minnesota citizens.  The purpose of the statute is to protect property rights, to protect 

consumers, and to protect the environment, and therefore the PUC has the responsibility 

to reject a CN application if an applicant does not prove that the new facility is truly 

needed to satisfy an increasing demand for energy. Without that proof, there can be no 

assurance that a CN will not be authorizing the private use of eminent domain for purely 

private purposes, contrary to the requirements of the Takings Clause. That is why the 

Minnesota Supreme Court has consistently insisted that “statutes conferring compulsory 

powers to take private property are to be strictly construed.”  Hebert v. City of Fifty 

 
57 “Just and reasonable” oil pipeline rates are set by the Federal Energy Regulatory Commission (FERC) and cost of 
service plus a reasonable return is the floor.  FERC Order No. 571;571; Association of Oil Pipe Lines v. FERC, 83 
F.3d 1424 (D.C. Cir. 1996).1996).  Once rates are set, they are indexed to inflation, rates are often negotiated with 
shippers against the cost-plus framework, and, when pipelines lack market power, they can set higher market-based 
rates.  See FERC Orders 561,, 572 and subsequent amendments.  Those shipper costs are, of course, passed on to 
retail consumers. 
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Lakes, 744 N.W.2d 226, 231 (Minn. 2008), (quoting Fairchild v. City of St. Paul, 46 

Minn. 540, 544, 49 N.W.2d 325, 326 (1891)).  

 In this case, Enbridge has never supplied any kind of consumer demand forecast, 

and, as relator Department of Commerce Division of Energy Resources (DOC-DER) has 

consistently and correctly argued, that alone should be fatal to Enbridge’s CN 

application.58  As Commissioner Schuerger’s pointed out in his dissent, during oral 

arguments on June 26, 2018, both he and then-Commissioner Dan Lipschultz 

characterized “the absence of a clear, transparent, independent forecast for Canadian 

crude oil and for its refined product” as “a significant shortcoming in the record.” But it 

was more than a “shortcoming.” Under a reasonable construction of the applicable legal 

standard, failure to provide that forecast should have been the death knell for Enbridge’s 

application. 

 This Court of course owes no deference to the PUC on this basic question of 

statute and rule interpretation. In re Excelsior Energy, Inc., 782 N.W.2d 282, 289 (Minn. 

Ct. App. 2010). But in fact, the PUC has never been at all clear about how it interprets 

this requirement in the pipeline context.  At times, the PUC confuses “shipper support” 

from Canadian oil sands producers with consumer demand.59 The financial interests of 

Canadian oil producers, who want more pipeline access to make their high-cost product 

 
58 Or any CN application for a large energy facility.  If Xcel Energy wanted to replace an old coal-fired power plant 
with a new one that was twice as big, it would need pretty compelling evidence of future load or demand growth to 
justify putting that expansion of capacity into their “rate base.” 
59 Add. 2 
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more competitive, are clearly not the interests either the statute or rule were intended to 

protect which is ensuring the “state energy needs” are met. Minn. Stat. 216B.243 subd. 

3(3).  The statute and rules speak of “energy” demand, not “pipeline” demand.   Canadian 

producers and their trade associations have freely acknowledged that demand for energy 

and demand for oil are likely to decline in the U.S. and other developed countries.  The 

purpose of building a new pipeline, or any of the other proposed tar sands pipelines from 

Enbridge’s competitors, is to get greater access to global markets and developing 

countries, where they hope demand for oil might still increase.60 

 At other times, the PUC equates Canadian trade association production 

forecasts—supply forecasts—with the demand forecasts required by the law.  That is the 

view Enbridge and its expert have promoted throughout the proceedings, with its “Muse 

Stancil” report simply assuming that if one source of oil demand disappears or declines, 

another will pop up to take its place.    But trade association production forecasts based 

on member questionnaire answers and customer/consumer demand forecasts are not the 

same thing.  “Supply” simply does not create its own demand, even in the oil business.  

Supply projections cannot be used as a proxy for the demand projections the law requires.  

A trade association’s compilation of its members’ rosy production forecasts, especially 

with no disclosure of any demand assumption, says nothing about consumer demand. 

 
60 Canadian Association of Petroleum Producers (CAPP), 2019 Crude Oil Forecast, Markets, and Transportation at 
1, https://www.capp.ca/wp-content/uploads/2019/11/CAPP-2019-Crude-Oil-Markets-and-Transportation-338794-
1.pdf 
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 The PUC has also treated the occurrence of “apportionment” on Enbridge’s 

Mainline system as a proxy for the required consumer demand forecast.   Apportionment 

occurs when the total shipper monthly “nominations” for how much pipeline capacity 

they might wish to use exceeds the pipeline system’s capacity, and shippers get pro-rated.  

Shippers of course tend to “nominate” more than they actually need, and there is vigorous 

trading of pipeline access.  But even more to the point, Enbridge has already announced it 

intends to stop being a “common carrier” and will move to a long-term take-or-pay 

contract system that will eliminate the prospects of any future “apportionment.”61  As a 

matter of law, the existence or nonexistence of apportionment is no more a consumer 

demand forecast than assertions of “shipper support” are.  Whether or not there is 

apportionment on the Enbridge Mainline tells us nothing about consumer demand in the 

region. 

 Evidence that refiners serving Minnesota and neighboring states need additional 

crude oil to meet consumer demand for gasoline or other refined petroleum products 

would be relevant under a reasonable interpretation of the legal standard, and there was 

such evidence in, for example, the Alberta Clipper or Line 67 docket ten years ago.  

There has never been such evidence in this case—no evidence that refiners in the region 

have not been able to secure all the crude oil feedstock they need.  Flint Hills Resources, 

which operates the Pine Bend refinery in Rosemount, has sent in unsworn letters saying 

 
61 “’Swing pipeline’:  Enbridge eyes long-term contracts while competing projects are under construction,” 
Financial Post (May 4, 2020), Appendix G to FOH Petition for Reconsideration (May 21, 2020).).   
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that they depend on Enbridge pipelines to bring them crude oil, but that falls far short of 

claiming they cannot get the crude oil they want. 

 Presumably, no one applies for a CN without an expectation that someone will 

want to use the new facility.  And perhaps the PUC has just assumed that if there is an 

application, there must be some “demand” out there to justify it.  Jumping to that 

conclusion would, however, effectively read Minn. Stat. § 216B.243, subd. 3(1) and 

Minn. R. 7853.0130.A right out of the books.  There can be many reasons for wanting a 

new pipeline that have nothing to do with securing “the future adequacy, reliability, and 

efficiency of energy supply to applicant’s customers or to the people of Minnesota and 

neighboring states,” id., like improving Canadian tar sands producers’ access to global 

markets, or making their oil more price-competitive.  The purpose of the long-term 

demand forecast requirement is to protect consumers from having to pay for projects that 

will not benefit them, but the PUC has instead just interpreted that requirement away.  

That is a legal error which this Court, reviewing the issue de novo, should correct. 

 

B.  Current long-range forecasts for crude oil demand do not support the PUC’s 

apparent assumption that demand will be “ever-increasing.” 

The statute, Minn. Stat. § 216B.243, subd. 3, puts the burden of proving “need” 

for a new or expanded large energy facility squarely on the applicant.  As DOC-DER has 

emphasized throughout the proceedings, that burden never shifts to parties challenging or 

questioning a project.  Neither DOC-DER nor any other party ever has to assume the 
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burden to prove that there is not demand for a project, and the PUC committed clear legal 

error when it shifted the burden to those challenging Line 3. 

 

Even back in 2017 and 2018, however, relator FOH and several other parties did 

present a considerable amount of evidence that, even before the Covid-19 pandemic, 

there was no basis for assuming that there would be ever-increasing demand for and 

production of heavy crude oil from Canada. Among the reasons for doubting that 

assumption: 

 

• The ongoing domestic and global oil glut, which has depressed prices to below 

break-even levels for Canadian tar sands producers since 2014; 

• The continuing divestment from and refusal to insure or finance Canadian tar 

sands facilities; 

• The explosive increase in U.S. crude oil production, with its higher quality oil and 

its lower costs of production; 

• The likely rapid electrification of the transportation system, as renewable energy 

sources become cheaper than oil, and petroleum-based fuels become 

uncompetitive; 

• The inevitability of new government policies to combat climate change, and to 

facilitate the transition away from fossil fuels that must happen in the next 20 
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years if mid-century greenhouse gas emission and climate goals are to be 

achieved. 

In 2020, of course, global demand for oil collapsed because of the Covid-19 

pandemic and government responses to it.  Refinery production was cut by one-third, 

crude oil inventories reached all-time highs and threatened to exceed total storage 

capacity, and both U.S. and Canadian crude oil production decreased by millions of 

barrels per day.  Oil prices have rebounded some, but remain below break-even levels, 

and there has been no V-shaped recovery.  Indeed, there is a growing consensus that oil 

demand will likely never return to 2019 levels, and certainly will not do so until 2030, at 

which point oil’s final decline will commence in earnest.   

 The PUC’s dismissal of this as nothing more than “short-term fluctuation in oil 

markets”62 was based on no evidence, and its refusal to even take additional testimony on 

demand for oil was surely arbitrary and capricious.  Many of the oil demand forecasts 

from last spring and summer assumed there would be no resurgence of infections this 

winter, which obviously has not come to pass and which will almost certainly again drive 

down oil demand.  It will be late spring 2021 at the earliest before widespread 

vaccinations can possibly occur, and right now, there are not enough people willing to be 

vaccinated to make it possible to pull back from mask and social distancing requirements 

and travel restrictions anytime soon. 

 
62 Add. 6, May 1, 2020 PUC Order at 14. 
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The new Administration has also made climate policy much more of a priority, 

and President-elect Biden has called for the elimination of subsidies for the fossil fuel 

industry.  The transition away from fossil fuels can only be expected to accelerate, 

making projects like Line 3 wholly indefensible.  Enbridge has not supplied the long-term 

energy demand forecast the law requires, but the evidence in this record shows that it 

would be impossible to generate a credible demand forecast that would justify a new Line 

3 pipeline. 

III. THE PUC’S DECISION THAT THE BENEFITS OF THIS PROJECT 
OUTWEIGH ITS NEGATIVE CONSEQUENCES WAS PREDICATED ON THE 
WRONG LEGAL STANDARDS AND WAS NOT SUPPORTED BY THE 
EVIDENCE. 

 

 Before the PUC can grant an application for a Certificate of Need (CN), the 

applicant must not only prove that the project is necessary to secure “the future adequacy, 

reliability, or efficiency of energy supply for consumers in Minnesota neighboring 

states,” Minn. R. 7853.0130.A, but must also prove that “the consequences to society of 

granting the Certificate of Need are more favorable than the consequences of denying the 

certificate.”  Minn. R. 7853.0130.C. And the rule specifically requires the PUC to 

consider “the effect of the proposed facility . . . upon the natural and socioeconomic 

environments compared to the effect of not building the facility.  Id., subd. (2). 

 



45 
 

 The PUC’s determination that the benefits of granting the Certificate of Need—

primarily getting Enbridge’s commitment to retire the existing Line 3—exceeded the 

negative consequences was based on the wrong legal standard and, in any event, was not 

supported by substantial evidence. 

A.  Despite repeated entreaties, the PUC refused to read its CN rules in light of its 
independent obligations under the Minnesota Environmental Policy Act, the 
Minnesota Environmental Rights Act, the public trust doctrine, and the Next 
Generation Energy Act, and therefore applied the wrong legal standard. 

 

Contrary to the PUC’s apparent assumption, the balancing test in Minn. R. 

7853.0130.C is not neutral.  Although the PUC refused to acknowledge it, Minnesota law 

clearly requires the PUC to apply its statutes and rules in favor of protecting the 

environment, particularly its water resources, and in favor of reducing greenhouse gas 

emissions.  The Minnesota Environmental Policy Act (MEPA) expressly requires that all 

laws, rules, and policies must be construed in the direction of preserving and protecting 

the natural environment.  Minn. Stat. § 116D.03, subd. 1 provides that “[t]he legislature 

authorizes and directs that, to the fullest extent practicable, the policies, rules, and public 

laws of the state shall be interpreted and administered in accordance with the policies set 

forth in [MEPA].”  That pro-environment canon of construction, which has been on the 

books since the 1970s, effectively puts a thumb on the scale in favor of the environment 

whenever a state agency like the PUC is charged with applying a balancing test like the 

one in Minn. R. 7853.0130.C.  Put another way, state agencies like the PUC cannot 

lawfully look only at the language in their own rules, but must interpret and apply those 
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rules consistently with their “additional” statutory duty under MEPA to protect 

Minnesota natural resources.  In re NorthMet Project Permit to Mine Application, 940 

N.W.2d 216, 226 (Minn. Ct. App. 2020).   

 Of course, as relator FOH reminded the PUC in nearly every substantive filing, 

MEPA also independently prohibits any Minnesota state agency from taking any action 

or granting a permit for development if the action or permit “is likely to cause pollution, 

impairment or destruction of Minnesota natural resources” if there is a “feasible and 

prudent alternative.”  Minn. Stat. § 116D.04, subd. 6.  Unlike the PUC’s rules, MEPA 

also expressly provides that “[e]conomic considerations alone shall not justify” a project, 

i.e. that cost concerns alone cannot justify rejecting an alternative that would better 

protect the environment.  Id.  The Minnesota Environmental Rights Act (MERA) 

contains a similar prohibition.  MERA mandates that an agency like the PUC “shall 

consider the alleged impairment, pollution or destruction of natural resources,” and 

mandates that “no conduct shall be authorized or approved which does, or is likely to 

have such effect so long as there is a reasonable and prudent alternative.”  Minn. Stat. § 

116B.09, subd. 2.  Again, “[e]conomic considerations alone shall not justify” such a 

project.  Id.  And, the Minnesota Supreme Court just reaffirmed that these provisions 

fully apply to state agency administrative actions like the granting of permits or 

certificates.  White Bear Lake Restoration Ass’n v. Minnesota Dept. of Nat. Resources, 

946 N.W.2d 373, 379-81 (Minn. 2020).  
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 When it comes to water resources, the PUC’s obligations are even greater.  Under 

Minnesota’s “public trust” doctrine, the PUC (and all other state agencies) has a fiduciary 

duty to preserve and protect the state’s waters on behalf of all its citizens.  The Minnesota 

Supreme Court just reaffirmed the common-law public trust doctrine again this year. Id. 

at 385-86 and cases cited.  The PUC’s actions therefore must take the agency’s 

independent public trust obligations into account. 

 Likewise, when it comes to climate and greenhouse gases, all PUC actions must 

be consistent to the extent possible with the goals in Minnesota’s Next Generation 

Energy Act (NGEA), Minn. Stat. §§  216C.05, subd. 2; 216H.02, subd. 1.  In the NGEA, 

the legislature expressly declared that it is “in the public interest” to encourage agency 

actions “that will minimize . . . fossil fuel consumption.” 

 The PUC simply ignored each of these independent legal obligations.  MEPA, 

MERA, the public trust doctrine, and the NGEA do not appear in their orders.  There is 

no recognition of the PUC’s duties under those laws, and no indication that those 

requirements went into the agency’s decisionmaking process.  It is a basic tenet of 

administrative law that an agency may not “ignore statutory standards in carrying out its 

regulatory functions.” Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto Ins. 

Co., 463 U.S. 29, 59 (1983).  The PUC decision is therefore not in accordance with the 

law, and should be reversed on that basis alone. 

 



48 
 

B.  Under a correct interpretation of the rule, the risks and costs of this proposed 
project clearly exceed any putative benefits.  

 

The negative consequences of granting the CN are grave and indefensible, 

particularly in light of MEPA, MERA, the public trust doctrine, and the NGEA.  The 

environmental costs and risks of the proposed project are well documented in the record, 

and not seriously disputed by the PUC: 

• Climate impacts with a social cost in the billions of dollars, even if only a very 

small percentage of the oil flowing through the new pipeline is new tar sands 

production;63 

• Construction-related damage:  The proposed pipeline will trench through or 

tunnel under more than 200 Minnesota waterbodies and more than 800 protected 

Minnesota wetlands, what the Minnesota Pollution Control Agency (MPCA) has 

characterized as some of the most exceptional, high-quality waters in the state; 

• Oil spill risks over the 40-year life of the project, instead of only the short time 

before the old Line 3 becomes uneconomical or Enbridge’s Leech Lake easements 

expire.  Those risks are magnified by the increased volume of oil the line would be 

able to carry, the likelihood that virtually all of it would be heavy, sticky “diluted 

 
63 Add. 1, ALJ Report, Fndings 675-76, 858, 861.  If 100% of the oil running through the proposed project were new 
production, the social cost would be $287 billion.  If it were 10%, it would be $29 billion, if it were 1%, it would be 
nearly $3 billion.  The Canadian oil producers want the pipeline so they can sell more oil, and they would be 
disappointed if their production levels did not increase by more than a tiny percentage.  Any increase leads to 
enormous climate costs, not just from eventual combustion, but from the methods of extraction used by tar sands 
producers, which are the most carbon-intensive in the entire world. 
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bitumen” from Canada, and the pipeline’s proximity to irreplaceable natural 

resources;64  

• Infringement on tribal hunting, fishing, and gathering rights reserved in the 1837 

and 1854 treaties, again for the entire 40-year lifetime of the project.65 

 

On the other hand, the alleged positive consequences of granting the CN for anyone 

other than Enbridge and Canadian tar sands producers are both speculative and 

insufficient.  The PUC’s May 1 order mentions jobs, but of course those jobs would all be 

temporary, and there is no evidence that the project would create any net gain in 

Minnesota employment either in the short-term or long-term.66  The Order also mentions 

property taxes, and no one disputes that Enbridge pays property taxes to the counties and 

school districts through which its pipelines travel.  But again, the calculations of potential 

tax benefits have never been netted out against either the prospect of additional federal or 

state aid if property tax revenues were to fall, or the additional local government and 

school district expenses that may be incurred if this project goes forward. 

 The major benefit the PUC perceives from granting the CN is Enbridge’s promise 

to retire the old Line 3 more quickly if the PUC approved its application for a new 

pipeline.  Enbridge has contended throughout that, if they are not permitted to build their 

 
64 Add. 1, ALJ Report, Findings 1082-89. 
65 Add. 1, ALJ Report, Findings 876, 889. 
66 Enbridge’s witness on jobs freely acknowledged that he did not know and did not evaluate what the net 
employment impacts of the project would be.  Enbridge does have workers on the site now that might have to stop if 
this Court were to find the CN and RP invalid.  That is solely due, however, to Enbridge taking the gamble that it 
can get all or much of the project built before this Court can complete its review. 
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proposed project, they will have no choice but to continue the operation of the old, 

deteriorating Line 3.  During the PUC deliberations, Commissioners expressed their 

belief that Enbridge had “put a gun to their head” and that it was “locked and loaded.”67 

 That has always been a false choice, even more clearly now than when the PUC 

deliberated back in 2018, for several reasons: 

• Enbridge’s public relations campaign emphasizes “safety” as the reason to build a 

new Line 3, but the sworn testimony of its witnesses was that old Line 3 can 

continue to be operated safely for many years.  The old Line 3, with the “integrity 

digs” it requires, is becoming more expensive to maintain and keep safe, and may 

indeed be becoming uneconomical for Enbridge, but that is not the same as 

declaring the pipeline unsafe.  Under the Oil Pollution Act of 1990 (OPA-90), 

Enbridge is absolutely liable for the costs of a spill, and there is no reason to think 

Enbridge will deliberately risk-taking on that potential liability. 

• Should Enbridge fail to maintain the old Line 3, there are other remedies.  The 

federal government—both the Pipeline and Hazardous Materials Safety 

Administration (PHMSA) and the Environmental Protection Agency (EPA) can 

intervene.  Enbridge has an enforceable duty to prevent spills and leaks under 

Minn. Stat. § 115E.02.  The attorney general can take action under the Minnesota 

Environmental Rights Act, Minn. Stat. § 116B.03. 

 
67 Oral argument/deliberation at 1:12:38 (June 28, 2018), 
http://minnesotapuc.granicus.com/MediaPlayer.php?view_id=2&clip_id=750 

http://minnesotapuc.granicus.com/Media
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• The assumption that a new pipeline is safer than an old pipeline has little or no 

evidentiary support.  Data from the Pipeline and Hazardous Materials Safety 

Administration (PHMSA) shows that newer (less than 10 years old) pipelines have 

had a greater number of reported spill and leak incidents than older pipelines have 

had.  The multiple serious spills in the last three years from the Keystone pipeline, 

put into service only 10 years ago, is a prominent nearby example.   

• The highly touted high-tech control systems now in place are not particularly 

reliable.  Modern leak detection systems only detect 20 to 30% of spills, worst-

case leak detection times can be “hours and sometimes weeks,” automatic valve-

closure systems do not always work, and human error is a constant, no matter how 

new or old the steel is in a pipeline.  See generally Standing Rock Sioux Tribe v. 

U.S. Army Corps of Eng’rs, 440 F.Supp.3d 1, 17-26 (D.D.C. 2020) (outlining 

weaknesses of spill prevention efforts for new pipelines). 

• Enbridge has already replaced all of Line 3’s capacity with “system 

improvements” that expand the Mainline system’s capacity by 350,000 barrels per 

day.  And with Canadian oil production having declined by 25%, Enbridge’s 

system has been running with excess capacity.  Enbridge does not need to continue 

operating the old Line 3. 
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• And, no matter what happens, old Line 3 and most of the other Mainline pipelines 

will have to be retired, at least in the Minnesota lake country areas of greatest 

concern, by 2029 when their easements to cross the Leech Lake Reservation 

expire.  This new pipeline would continue in operation, however, for 40 years or 

more. 

 

Under a proper interpretation of Minn. R. 7853.0130.C and related environmental 

laws, the “balance of consequences” weighs heavily against granting Enbridge’s 

application.  The PUC of course has no expertise on pipeline safety to which this Court 

owes any deference, and there is no evidentiary basis for its apparent judgment that the 

benefit of a promise from Enbridge to retire the old Line 3 sooner outweighs the negative 

consequences of billions of dollars in climate impacts, potential construction damage, a 

40-year “diluted bitumen” spill risk in a new pipeline corridor with exceptional 

freshwater resources, and new infringement of tribal treaty rights.  

 

IV. THE PUC’S DETERMINATION THAT THERE ARE NO REASONABLE 
ALTERNATIVES TO THE PROPOSED PROJECT AND ROUTE THAT POSE 
LESS RISK TO MINNESOTA’S ENVIRONMENT IS NOT SUPPORTED BY 
THE EVIDENCE AND IS ARBITRARY AND CAPRICIOUS. 

 

 All of the relevant statutes and rules in this case require the PUC to evaluate 

possible alternatives to what the applicant has proposed.  The Certificate of Need statute, 
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Minn. Stat. § 216B.243, requires the PUC to evaluate “possible alternatives for satisfying 

the energy demand . . . including but not limited to potential for increased efficiency and 

upgrading of existing energy” facilities.  Id. subd. 3(6).  Likewise, the CN rules require 

denial of a CN is a party demonstrates that “a more reasonable and prudent alternative to 

the proposed facility” is available, considering cost, reliability, and environmental 

impacts.  Minn. R. 7853.0130.B.  The pipeline routing statute and rules also require the 

consideration of alternatives.  Minn. Stat. § 216G.02, subd. 3; Minn. R. 7852.1400-.1500.  

And, of course, MEPA and MERA put consideration of less environmentally risky 

alternatives at the center of requirements that apply to all agencies, with the added 

requirement that “economic considerations alone” cannot justify rejection of a less 

environmentally damaging alternative.  Minn. Stat. § 116D.04, subd. 6. 

 The list of alternatives in this case is a fairly long one.  The first category of 

alternatives are expansions in oil transport capacity from Canada or North Dakota to 

refinery customers in the Midwest, eastern Canada, or the Gulf Coast that do not involve 

construction of any new pipelines through Minnesota.  None of them are speculative; 

indeed, all of them either exist already or are well underway: 

 

• The doubling of the 570,000 barrel per day (bpd) capacity of the Dakota Access 

Pipeline (DAPL), which Enbridge co-owns, which will carry most of the light oil 

produced in the Bakken shale formation in North Dakota; 
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• The Trans Mountain Expansion Project (TMEP), now being constructed by the 

Canadian federal government, which will carry 590,000 bpd of tar sands oil to an 

export terminal on the Pacific coast; 

• The KeystoneXL pipeline, with the province of Alberta now paying or 

guaranteeing its construction costs, which will carry 830,000 bpd from the Alberta 

tar sands to Cushing, Oklahoma, where it will then continue on to Gulf Coast 

refineries and export terminals;  

• Enbridge’s own “Mainline optimizations,” which are increasing the Mainline 

system’s capacity by 350,000 bpd or more upstream of its Superior terminal. 

 

If the goal is to “replace” the 390,000 bpd capacity of the existing Line 3, any single one 

of these will do.  If the goal is to add capacity to transport the added production the 

Canadian Association of Petroleum Producers (CAPP) imagines is coming from western 

Canada, any of these will be enough under the average projections. 

 In addition, there is the SA-04 route that relator FOH submitted for consideration.  

SA-04 would use an existing Enbridge natural gas pipeline corridor that takes a much 

more direct route from the tar sands region to Enbridge’s terminal in Flanagan, Illinois, 

across a less environmentally fragile part of Minnesota. This is the route the MPCA and 

DNR found would have the fewest adverse environmental impacts, and still get the oil to 

the same place the oil in the proposed new Line 3 will eventually reach. 
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The PUC, however, rejected all of these alternatives.  The PUC position, and 

Enbridge’s position, is that only pipelines that transport oil from Enbridge’s Clearbrook 

terminal to its Superior terminal can be considered as alternatives.  But of course, 

delivering oil from one tank farm to another is not the “goal” of any pipeline system. The 

goal of any crude oil pipeline is to deliver oil to refineries or to export terminals.   The 

only refinery in Superior is the small Husky (now Cenovus) refinery that exploded on 

April 26, 2018, and is currently being reconstructed.  The goal is to deliver more crude 

oil to refineries or export terminals where they are located, with most of the oil destined 

for the Gulf Coast and global markets.  If that is understood as the goal, then there is a 

wide range of alternatives that can suit those purposes. 

 Of course, Enbridge does not want to lose out to TMEP or KeystoneXL.  But 

looking out for Enbridge’s financial interests is not a legitimate goal for the PUC.  That is 

a competition Minnesota does not need to win.  Simply rejecting any alternative that does 

not go from Clearbrook to Superior is an arbitrary and capricious decision. 

 The other alternative is to build the new pipeline, but build it on the existing 

Mainline route.  That would prevent the addition of thousands of acres, hundreds of rivers 

and streams, and nearly a thousand protected wetlands to the resources that would be 

under threat from a spill.  That was the only route that the ALJ concluded could possibly 

meet the law’s requirements.  But the PUC rejected it, on the grounds that the Leech Lake 

Band objected, even though the new route would directly affect the ceded territories on 

which all of Minnesota and Wisconsin’s Chippewa bands enjoy treaty-based hunting, 
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fishing, and gathering rights.  The objections of the other Bands apparently did not matter 

to the PUC, however, with no explanation of why the interest of one Band should prevail 

over the interests of others.  That kind of unexplained decision is why we have judicial 

review of agency actions. 

 The PUC evaluation of alternatives was impermissibly constrained by summarily 

rejecting non-Enbridge options, by the Clearbrook-to-Superior requirement Enbridge 

asked for, and by the elevation of one Chippewa Band’s interests over the interests of 

others. Those constraints were arbitrary and capricious, because they excluded 

alternatives that could have met any plausible oil transport goals with less negative 

environmental effect on the state. 

 

CONCLUSION 

 For the reasons stated above, relator Friends of the Headwaters respectfully 

requests that this Court vacate the EIS adequacy decision of the PUC, and, on that basis, 

remand the case to the PUC to remedy the remaining inadequacies in the EIS and give the 

PUC the opportunity to evaluate Enbridge’s application with the information it needs to 

make a sound decision. 

 If this Court agrees that the EIS is adequate, then relator FOH respectfully requests 

that this Court vacate the PUC’s 2018 Certificate of Need and Routing Permit decisions, 
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and their renewals in 2020, as contrary to law, arbitrary and capricious, and unsupported 

by substantial evidence. 

 
/s/ Scott R. Strand 
Scott R. Strand (#0147151) 
111 4th Ave. N. #305 
Minneapolis, Minnesota 55401  
(612)-386-6409 
ENVIRONMENTAL LAW & POLICY CENTER 
Attorney for Relator Friends of the Headwaters 
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